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The decision rendered by the Supreme 
Court of the United States, in what is known 
as the Louisiana lottery cases, upholds the 
law of congress which prohibits the sending 
through the mails of newspapers containing 
lottery advertisements. This decision is of 
great importance beyond the scope of its 
practical operation, as it involves the question 
of the extent of the control of congress over 
the mails. In sustaining the validity of the 
law, the court commented upon the fact that, 
in the case of Ex parte Jackson, it had here- 
tofore held that the power vested in con- 
gress to establish post offices and post roads 
embraced the regulation of the entire postal 
system, and that congress might designate 
what might be carried in the mails and what 
might be excluded. In excluding various 
articles from the mails the court held it was 
not the object of congress to interfere with 
the freedom of the press or any rights of the 
people, but to refuse facilities for the dispo- 
sition of matter which it deemed injurious to 
the public morals, and it had not forbidden 
the transportation in any other way of matter 
excluded from the mails. This, the court said, 
was the substance of the decision in the Jack- 
son case, and that decision was decisive of the 
question before it. It was a legitimate exer- 
cise of the power of congress to furnish mail 
facilities for the people, but it was also true 
that mail facilities were not required to be 
furnished for every purpose. Congress had 
succeeded to the possession of the power 
formerly exercised by the States to bring the 
police power into play to protect the public 
from the use of the mails to exert a demoral- 
izing influence. 

The court held that it must be left to con- 
gress to determine in what manner it would 
exercise its undoubted power. The right to 
operate a lottery could not be regarded as a 
fundamental right infringed by the act, nor 
could it be held that in the enactment of the 
law congress had abridged the freedom of 
the press. The law did not prohibit the cir- 
culation of newspapers, but simply prevented 
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the government from becoming an agent in 
the circulation of printed matter which it re- 
garded as injurious in its tendency. The 
freedom of communication was not abridged 
within (the intent of the constitutional provis- 
ion, unless congress was absolutely destitute 
of any discretion as to what should or should 
not be carried in the mails, and compelled 
arbitrarily to assist in the dissemination of mat- 
ters condemned by its judgment through the 
governmental agencies which it controlled. 
The fact that power might be abused, the 
court said, furnished no ground for a denial 
of its existence. All of the members of the 
court concurred in the opinion—a somewhat 
unusual circumstance. 





The recent meeting of the Illinois State 
Bar Association at Chicago, if we are to 


‘judge from reports, was in every way more 


satisfactory than any of its predecessors. 
The address of the president, James M. Riggs. 
contained some good suggestions on the sub- 
ject of examination and admission to the bar, 
especially urging the need of a higher grade 
of general education before beginning legal 
studies.. He also touched upon the delays 
incident to the administration of justice in 
the State of Illinois and showed wherein reform 
in that direction might be accomplished. The 
address of Lyman Trumbull on ‘‘The United 
States Circuit Courts of Appeal’’ was an ex- 
haustive statement of the evils which led to 
the establishment of these courts and the 
evils that might possibly grow out of them. 
He contended that by legislation and judicial 
constructions the area of federal jurisdiction 
had been so enlarged as to greatly threaten 
the rights and liberties of the people. He 
welcomed the new courts, but regretted that 
the same end was not reached by curtailing 
federal jurisdiction. The address of Irving 
Browne of whom the Chicago Legal News 
speaks as ‘‘the poet learned and gifted legal 
author and editor,’’ was quite entertaining, be- 
ing a dissertation upon the proper scope and 
character of legal journalism, and its value 
to the profession. M. D. Ewell discussed 
interestingly the subject, within his particu- 
lar specialty, of ‘‘Writing Ink and its Iden- 
tification on Written Documents.’’ Judge 
Elliott Anthony delivered an exhaustive and 
carefully prepared address on the ‘‘History of 
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Illinois and the State’s duty in respect there- 
to G. W. Kretzinger answered the odd 
question, ‘‘Is the law making application with 
a political party a qualification to office, con- 
stitutional,’’ in the negative. The subject of 
Transfer of Land Titles and the Australian 
system excited considerable discussion. 


9? 
. 





NOTES OF RECENT DECISIONS. 


StreET RarLways—PoLes aND WIRES IN 
STREET—ORDINANCE. —In State v. Inhabitants 
of City of Trenton, the Supreme Court of 
New Jersey decides that the provisions of 
the act empowering street railways, with the 
consent of municipal authorities, to use elec- 
tric or chemical motors or grip cables as the 
propelling power of its cars instead of horses, 
do not legalize the erection of poles and the 
stretching of wires ina public street as a 
part of a system of electrical railroading. An 
ordinance which purports to grant permission 
to erect such poles and stretch such wires is 
illegal. An abutter owning to the middle of 
a street, can use the writ of certiorari to test 
the validity of an ordinance which purports 
to confer the power to place such poles upon 
his land lying in the street. Reed, J., says: 

The use of electricity at the date of the passage of 
the act of 1886 was in an experimental stage; indeed, it 
has not yet, and probably will not for some time, en- 
tirely emerge from this condition. So far as electricity 
has been practically used as a motive power in the 
propulsion of cars, there is nothing to indicate that 
the legislature, from its knowledge of such use, 
could have intended, when speaking of a motor, any- 
thing more than an appliance attached to a car, by 
which the electric force was stored, or was received 
and transmitted into motion. There is nothing to 
indicate that it was intended by the use ofthe term 
“electric motor’? to include any apparatus outside of 
the car which would cause an additional obstruction 
to public travel, andan additional inconvenience to 
the abutting land-owners. The views of the experts, 
also, make it entirely clear that while, as one witness 
says, “‘motor” was sometimes loosely used to desig- 
nate a whole car, it was never employed to designate 
anything not a part of the car. Construing this act 
in the lightof the condition of electric railroading in 
March, 1886, and of the views ofthe experts, I think 
it clear that the word “motor’’ meant the motion-pro- 
ducing contrivance in the car. 

But the defendants claim that since the passage of the 
act of 1886 the relative merits of the several systems 
have been decisively tested. They claim that the re- 
sult of these tests is to demonstrate that at the present 
time the overhead or trolley system is the only scheme 
which is commercially successful; that itis the only 
system by which street railreads can be run by electric- 
ity more cheaply than by animal power. I think that 
it is true that at the present moment the trolley system 





is the best, and perhaps the only practicable, electrical 
substitute for horse power. It is uncertain how 
long this will continue to be true; for scientific in- 
quiry and experiment are astir, touching new methods 
in the use of the electric fluid for railway purposes. 
Now, the defendants insist that the grant of power to 
use an electric motor carries with it, by implication, 
the privilege of employing such accessories as are 
necessary to utilize the express grant. Assuming that 
the overhead or trolley system is the only one by which 
the use of an electric motor can be made commercially 
successful, they claim that the right to use this system 
springs outof the express grant. This isthe sub- 
stance of the defendants’ insistence. Now, I think 
itis true that the express grant did carry with it cer- 
tain incidental privileges. Thisis perceived in the 
grant of power to employ grip cables, which obviously 
includes the right to change the street between the 
tracks so as to adjust it to the purposes of cable move- 
ment. In like manner the laying ofa third rail ora 
wire between the metals would be regarded as an 
incidental privilege in operating an electric motor in 
the methods already mentioned. These would not 
change the character of the street railroad in respect 
of the extent of its occupation of the street. But the 
claim of defendants goes far beyond this. Their pre- 
tension goes to this extent: that if any scheme of 
supplying electric fluid to electric motors is essential 
to the economical operation of a railway, then there 
exists a power to erect any structure which may be a 
part of such system. I am unable to take this view of 
the implied power granted in the act of 1886. It would 
involve consequences never intended by the legisla- 
ture. According to this construction of the act, if 
the erection of an engine-house in a public square, for 
the operation of cables or the generation of electricity, 
should be a part of such a system, such structure 
would be protected by the terms ofthe statute. If 
such a system of electrical or cable movement of cars 
involved the elevation or depression of railway tracks 
so that the part of the street occupied by the metals 
would become useless for ordinary travel, this would 
also be within the protection of theact. If the scheme 
included the construction of a solid wall along the 
tracks, or the entire exclusion of any passage-way 
between the sidewalk and wagon-way, it would be 
validated by the act. It seems too obvious for argu- 
ment that thé legislature had no intention to grant 
privileges so extensive and burdensome as these. But 
ifthe term “motor” is to be held to include posts, 
arms, and wires in the street, or if it be held that the 
right to use a motor impliedly carries with it the right 
to employ these posts, arms, and wires, it would seem 
difficult to define what obstruction ina street might 
not be legalized by this act. Ithinkit clear that it 
was never within the legislative design, expressly or 
by implication, to empower a private corporation to 
change, orto grant power to a common council to 
permitsuech corporation to change, the character ofa 
street railroad. I mean by the term “character of a 
street railroad” its methods of using a public street as 
such use has heretofore been recognized. The placing 
of the tracks level with the surface of the street, the 
distance between the rails, the location of the rails in 
the street, the condition of the street between the rails, 
have always been carefully regulated so as to present 
practically no interference with the use of the entire 
street for all kinds of vehicles. It is because of this 
feature of street railways that their occupation of a 
street, as distinguished from that of steam railways, 


have been held to be but a modification of the ordinary 
use of streets by vehicles. It was this characteristic 
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that was recognized by Chancellor Green as the ground 
of decision in the case of Hinchman vy. Railroad Co., 
17 N. J. Eq. 80. The chancellor alludes in his opinion 
in that case to these material facts: “That the road 
was required to be laid level with the street; that 
there was no embankment or excavation;” that the 
use of the road was nearly identical with that of the 
ordinary highway, and the motive power was the same. 
It was upon the ground of similarity of uses by a 
street railway and ordinary vehicles that the railroad 
company in that case evaded an ivjunction. Now, it 
should require the clearest expression of the legisla- 
tive intention to warrant a claim by one of these 
corporations that it possesses the prerogative of per- 
manently depriving the public of the use of an inch of 
the public highway. Not only is there an absence of 
such an expression of intent, but ther2 seems to be 
manifested in the form of the grant of power an ad- 
verse purposg. The grant is of power to substitute 
motor for horses. It seems to indicate that while 
horses need not be used, but another motive power 
may be applied, yet the road shall in all other respects 
retain its character. It would seem to exclude the 
notion that a company can erect obstructions in a 
public street, which obstructions are antagonistic to 
the ordinary use of the street, and strange and novel 
in the operation of a horse railroad. 





SAMBLING Losses—Recovery.—In Brooks 
v. McMahon, filed February 8, 1892, the Kan- 
sas City Court of Appeals decides a question 
of a considerable interest to the sporting 
fraternity. The question presented was: A, 
B, and C engage in a game of poker. B wins 
A’s money, and afterwards, in same game, 
all three remaining in the game, C wins it 
from B. Can A recover from C, or must he 
bring his action against B, the party to whom 
his money first passed? Ellison, J., says: 
Our conclusion is that he may maintain the action 
against C. It must be presumed that, when the par- 
ties entered into the game, they understood that the 
money bet would change back and forth from one to 
the other, and that he who finally came out loser would 
be the loser at the hands of him who came out winner. 
The money finally lost by the loser is in the hands of 
those who are winners at the close of the game, and 
against these the loser has a separate action for what- 
ever sum they have respectively won. The “oneness,” 
or specific identity of the money passing between the 
parties amounts to nothing. The question is, who 
came out winnerin the game, fortheir gain is the 
the loser’s loss, and they must respond to his action 
for such loss. 


LIABILITY OF STOCKHOLDERS IN 
FOREIGN CORPORATIONS. 








1. Liability of Stockholders for Corporate 
Debdts.—The liability of a stockholder for 
debts of the corporation may arise either 
from the fact that the stock subscribed or 
owned by him is not fully paid in, or it may 
be imposed on him by the charter of the com- 





pany, or the law under which it is organized. 
The liability for an unpaid balance of stock 
results from the principle, early enunciated 
by Mr. Justice Story, and very generally 
recognized and accepted by the American 
courts, that capital stock is a trust fund for 
payment of corporate debts.' Such unpaid 
balance is held to be a debt to the company, 
a corporate asset, which the creditor, who 
has exhausted his remedy against the company 
itself, is entitled to have applied to the satis- 
faction of his claim and those of the other 
creditors.* The liability imposed upon the 
stockholder by statute may be either as a 
penalty, for the violation of regulations pre- 
scribed for the government of corporations, 
or as a part of the undertaking of his con- 
tract of subscription to the capital stock, 
since the terms of that contract are dictated 
by the sovereign, in the charter and laws un- 
der which the company is organized. 

2. Penal and Contractual Liability.—With 
regard to the liabilities imposed by statute, it 
is not always easy to distinguish those which 
are penal from those which are contractual. 
The difficulty is increased by the habit, of 
some of the courts, of loosely designating all 
the liabilities imposed by statute, as ‘‘statu- 
tory’’ without distinguishing those which are 
penal from those arising from the contract of 
subscription, while they apply the term ‘‘con- 
tractual,’’ only to the liability for an unpaid 
balance of stock which might be more clearly 
designated as equitable. The distinction be- 
tween the stockholder’s penal liability and 
his contractual liability, under the law of the 
corporate organization, will appear more 
clearly from the following examples: A 
statute of Rhode Island,’ providing that upon 
failure of the company to file an annual re- 
port of all assessments voted and paid, and 
of all existing debts, the stockholders should 
be jointly and severally liable for all the cor- 
porate debts, was held penal.* Buta provis- 

1 Wood v. Dummer, 3 Mason, 308. 

2 Wood v. Dummer, 3 Mason, 308; Sawyer v. Hoag, 
17 Wall. 610; Burke v. Smith, 16 Wall. 390; New Al- 
bany v. Burke, 11 Wall. 96; Adler v. Milwaukee Brick 
Co., 138 Wis. 57; Sagory v. Dubois, 3 Sandf. Ch. 467; 
Ward v. Griswold Mfg. Co., 16 Conn. 593; Ogilvie v. 
Knox Ins. Co., 22 How. 380; Mann v. Pentz,3 N. Y. 
415; Upton v. Tribilcock, 91 U. 8. 45; Sanger v. Upton, 
91 U. 8. 56; Webster v. Upton, 91 U. S. 65; Scovill v. 
Thayer, 105 U. S. 143: Patterson vy. Lynde, 106 U. S. 
519; Lanes’ Appeal, 105 Pa. St. 45, 51 Am. Rep. 166. 


3 Rev. St. R. 1. ch. 128, §§ 11 and 12. 
4 Sales v. Brown, 40 Fed. Rep. 8. 
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ion in the charter, that stockholders shall be 
liable for corporate debts to the amount of 
stock held by them until the whole amount 
of capital stock shall have been paid in, 
was considered to be, in effect, but a with- 
holding of that portion of the franchise which 
assures to the individual members, the usual 
exemption from corporate debts, until cer- 
tain conditions have been complied with, and 
it was held to be a part of the corporator’s 
contract.® So held also of a provision’ that 
each stockholder shall be liable for corporate 
debts over and above the stock held by him 
to a further sum at least equal in amount to 
such stock.® 

3. Stockholders in Foreign Companies.— 
Such, briefly, being the stockholder’s liability 
for corporate debts, it is proposed to con- 
sider how far and by what means it may be 
enforced against stockholders in foreign com- 
panies. It follows from the very nature of a 
corporation, being only an artificial, intangible 
body, created by law and ‘‘existing only in 
contemplation of law,’’® that it can have no 
legal existence, and as a matter of legal right, 
cannot exercise its powers beyond the bound- 
aries of the sovereignty by which it was 
created. But these privileges have been 
universally extended to such bodies doing 
business in foreign jurisdictions by an appli- 
cation of the principle of comity of States.’ 

5 Acts N. Y. Feb. 17, 1848, §§ 10, 11 and 24. 

6 Flash v. Conn, 109 U. 8. 371. Citing: Wiles v. Suy- 
dam, 64 N. Y. 173, and Canning v. McCullough, 1 N. 
Y. 47. See also Flash v. Conn, 16 Fla. 428. But in 
Halsey v. McLean, 12 Allen, 438, the Massachusetts 
court held this liability to be a mere “limited statute 
liability’? which they would not undertake to enforce. 

7 Const. Ohio 1851, art. 13, § 3; Rev. St. Ohio, § 3258. 

8 Aultman’s Appeal, 98 Pa. St. 505; Nimick v. Mingo 
Iron Works, 25 W. Va. 194, citing Wright v. McCor- 
mick, 17 Ohio St. 86; Hawkins v. Furnace Co., 40 Ohio 
St. 507; Brown v. Hitchcock, 36 Ohio St. 667; Haw- 
thorne v. Calef, 2 Wall. 10. A similar provision in the 
charter of an Illinois bank (1 Priv. L. Til. 1869, pp. 194- 
196) was held to be contractual. Hodgson v. Cheever, 
8 Mo. App. 318. But see Rice v. Hosiery Co., 56 N. H. 
114, where liability of stockholders for all debts due to 
laborers under an Ohio charter was held to be the 
‘*mere creature of the stacute, having none of the ele- 
ments of a contract, whether express or implied.” 

2 Marshall, C. J., in Dartmouth College v. Wood- 
ward, 4 Wheat. 536. See also Bank of Augusta v. 
Earle, 13 Pet. 584; Runyan v. Coster, 14 Pet. 129; 
Miiler v. Ewer, 27 Me. 509, 46 Am. Dec. 619. 

10 Bank of Augusta v. Earle, 13 Pet. 584; Runyan v. 
Coster, 14 Pet. 129; Blair v. Perpetual Ins. Co., 10 Mo. 
559, 47 Am. Dec. 129; Williams v. Creswell, 51 Miss. 
817; Miller v. Ewer, 27 Me. 509, 46 Am. Dec. 619; 
Merrick v. Van Santvoord, 34 N. Y. 221; Wright v. 
Bundy, 11 Ind. 404; Hanna v. International Petroleum 





Comity however is a matter of grace, and 
not of right; how far a State will recognize 
and yive effect to the laws of another sover- 
eignty rests entirely within its conceptions of 
justice and propriety. The general rule is 
that foreign laws will be given effect in the 
courts of the local sovereign only when they 
do not conflict with its own laws and are not 
repugnant to its policy." With these princi- 
ples in mind we are prepared to consider the 
circumstances under which the courts will 
recognize and enforce the laws of a foreign 
sovereign imposing a personal liability for 
corporate debts upon stockholders in corpo- 
rations created by it. 2 

4. Penal Laws Strictly Local.—It is a well 
established rule of international law that the 
principle of comity does not extend to penal 
laws. Such have been held to be strictly 
local.” When therefore the liability for cor- 
porate debts, is imposed upon the stock- 
holder as a penalty, it cannot be enforced 
beyond the jurisdiction of the sovereign 
creating the corporation.” 

5. Equitable Liability for Unpaid Stock.— 
If capital stock is a trust fund for the pay- 
ment of corporate debts, it follows, natu- 
rally, that a bill in equity is the appropriate 
method of following that fund into the hands 
of the stockholders and enforcing the liability 
for the unpaid balance. By that means alone 
can it be ascertained who are the solvent 
stockholders, the amount of stock held by 
each, the amount due and unpaid thereon, 
the amount of other available assets, and the 
amount of outstanding debts, without all of 
which the court cannot fix the relative lia- 
bility of each stockholder. That remedy has 
therefore been almost universally adopted," 


Co., 23 Ohio St. 622; New Burg Petroleum Co. v. 
Weare, 27 Ohio St. 343; Wood v. Hydraulic Hose M. 
Co., 45 Ga. 35; Bank v. Hall, 35 Ohio St. 158; Bagley 
v. Tyler, 43 Mo. App. 195. Butsee Taft v. Ward, 106 
Mass. 518, where the Massachusetts court held the 
members of a New York joint stock company liable as 
partners, notwithstanding that under the New York 
statute jtheir liability was secondary to that of the 
company’s. 

1! Bank‘of Augusta v. Earle, 13 Pet. 584; Runyan vy. 
Coster, 14 Pet. 129. ‘ 

12 Halsey v. McLean, 12 Allen, 438; Story Conf. L. 
§§ 620, 621; Ogden v. Folliott,3 Durn. & East, 733; 
State v. John, 5 Ohio, 217; Sayles v. Brown, 40 Fed. 
Rep. 8. 

13 Sayles v. Brown, 40 Fed. Rep. 8. 

M4 Ward y. Griswoldville Mfg. Co., 16 Conn. 593; 
Wood v. Dummer, 3 Mason, 308; Mann vy. Pentz, 3 N. 
Y. 415; Adler v. Milwaukee Brick Co., 13 Wis. 57 
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though in some instances the liability 
has been enforced under statutes permitting 
the summary issue of execution against the 
stockholders, on a judgment against the com- 
pany, after the return of an execution un- 
satisfied.” And in the recent case of Persch v. 
Simmons," the special term of the New York 
Supreme Court, treats such a liability as an 
ordinary debt, which may be enforced un- 
der a statute authorizing a creditor, when a 
nulla bona execution has been returned, to 
maintain an action against his debtor and 
any other person, for the discovery of any 
assets, chose in action or other property held 
in trust for him.” 

But when the attempt is made to en- 
force the liability of a stockholder in a 
foreign company, for an unpaid balance 
of stock by bill in equity, a manifest difficulty 
presents itself in the want of jurisdiction of 
the proper necessary parties ; and it has been 
held that such a proceeding cannot be sus- 
tained.'® The practical result of which is that 
the salutary principle, that capital stock is a 
trust fund for the payment of corporate 
debts, has no application, to stockholders who 
reside beyond the jurisdiction of the corpo- 
rate domicile, except in the isolated cases 
where it can be enforced under the local stat- 
utes for summary issue of execution. Such 
a ruling is a matter of no inconsiderable im- 
Sawyer v. Hoag, 17 Wall. 610; Patterson v. Lynde, 112 
Ill. 19; Morgan v. New York, etc. R.Co., 10 Paige, 
290; Patterson v. Lynde, 196 U. S. 519, following Ladd 
vy. Cartwright, 7 Oreg. 329; Bogardus v. Rosendale, 7 
N. Y. 151; Bickley v. Schlag, 46 N. J. Eq. 533; Mann 
v. Cooke, 20 Conn. 178. And where by the charter of 
a bank it was provided that the stockholders should 
be liable in proportion to their stock, it was held that 
one creditor could not proceed by an action at law, 
but that the remedy must be in equity for the benefit 
of all the creditors. Pollard v. Bailey, 20 Wall. 520. 
See also Andrews v. Bacon, 38 Fed. Rep. 777. 

15 Merchants’ Nat. Bank v. Bailey Mfg. Co., 34 Minn. 
323, 25 N. W. Rep. 639; First Nat. Bk. v. Gustin, etc. 
M. Co., 42 Minn. 327, 44 N. W. Rep. 191, 7 Ry. & Corp. 
L. J. 175. The case of Bartlett v. Drew, 57 N. Y. 58, 
is to be distinguished. There the assets, which it was 
sought to reach in the hands of the stockholder, were 
unconnected with his stock, or stock subscription. See 
also Tinkham v. Borst, 31 Barb. 407. 

163N.Y. Supp. 783. 

7 N. Y. Code Civ. Proc. § 187. 

18 Bank of Virginia v. Adams,1 Pars. Sel. Eq. Cas. 
534; Patterson v. Lynde, 112 Ill. 196; Griffith v. Man- 
gam, 73 N. Y. 612. The liability in this case arose 
under the New Jersey charter making stockholders 
liable to contribute such proportion of their unpaid 
stock as should be required to satisfy the debt. But 


as to the question of necessary parties, see Turner v. 
Ala. M. & Mfg. Co., 25 Ill. App. 144. 





portance, in view of the growing practice of 
organizing companies in a different jurisdic- 
tion from that in which the corporators re- 
side and in which it is intended to do busi- 
ness. In some of the more recent cases, 
however, a more practical view obtains, and 
it is held that where the remedy at law 
against the company in the State of its dom- 
icile has been exhausted, a bill in equity may 
be maintained against a stockholder resident 
in a foreign jurisdiction to enforce the pay- 
ment of the balance due on his stock.” 

6. Stockholders’ Contractual Liability.—It 
is the prerogative of the legislature, in grant- 
ing a franchise of incorporation to impose as 
conditions such individual liability upon the 
stockholders, as it may deem most in accord- 
ance with the principles.of an enlightened 
public policy, and best calculated to prevent 
fraud and to protect the public and corporate 
creditors. It may withhold all or a portion 
of that individual exemption from liability 
for corporate debts usually incidental to 
corporate capacity. The liability so created 
is not to be regarded as a statutory obliga- 
tion, since it is a part of the charter of the 
company to which the stockholder gives his 
assent by becoming a member; it is a part 
of his contract with his associates, and the 
liability created by it must be regarded as 
contractual in its nature.” 

7. Contractual Liability—Designated Rem- 
edy.—Whether this liability can be enforced 
in a foreign jurisdiction, depends in the first 
instance upon whether the charter of the 


19 Shickle v. Watts, 94 Mo. 410; Persch v. Simmons, 
3.N. Y. Supp. 783. See also Aultman’s Appeal, 98 Pa. 
St. 505, and Sackett’s Harbor Bank v. Blake, 3 Rice. Eq. 
225, in each of which there was a peculiar state of 
facts under which the difficulty as to parties did not 
arise. But in New Haven Horse Nail Co. vy. Linden 
Spring Co.,142 Mass. 349, the Massachusetts court, 
under a similar state of affairs, refused to afford the 
remedy. 

20 Hawthorne v. Calef, 2 Wall. 10; Conant v. Van 
Schaick, 24 Barb. 87; Prov. S. Inst. v. Jackson Place, 
etc. Rink, 52 Mo. 552; St. Louis Ry. Sup., ete. Co. v. 
Harbine, 2 Mo. App. 134; Blakeman v. Benton, 9 Mo. 
App. 107; Hodgson v. Cheever, 8 Mo. App. 323; Bag- 
ley v. Tyler, 48 Mo. App. 195; Corning v. McCullough, 
1N. Y.47. The Massachusetts and New Hampshire 
courts have declined to treat such liabilities as con- 
tractual, calling it a mere creature of statute. 
Rice v. Hosiery Co., 56 N. H. 114; Erickson v. Nes- 
mith, 4 Allen, 326, 15 Gray, 221; Halsey v. McLean, 12 
Allen, 438; New Haven Horse Nail Co. v. Linden 
Spring Co., 142 Mass. 349. And the federal court in 
Massachusetts has taken the same view. Andrews v. 
Bacon, 38 Fed. Rep. 777. 
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company has prescribed any remedy. The 
rule is, that where a statute giving a right 
has provided a remedy by which it is to be 
enforced, that remedy is exclusive and no 
other method can be resorted to,” and since 
courts have no power to adopt the procedure 
of a foreign jurisdiction they will not ordi- 
narily enforce rights so created.” Thus in the 
leading case of Lowery v. Inman,” the New 
York court declined, on that ground, to en- 
force a provision of the charter of a Georgia 
bank making the individual property of each 
stockholder liable for the bills of the bank, 
and authorizing the levy of any execution 
issued against the bank and returned un- 
satisfied, on such property. In Fourth 
National Bank v. Francklyn,* the Supreme 
Court of the United States held that the lia- 
bility under Rhode Island statute® making 
stockholders in manufacturing companies 
liable for corporate debts until the capital 
stock has been paid in and the fact certified, 
and further providing that proceedings to 
enforce such liability should be by suit in 
equity, or action of debt on the judgment 
against the corporation would not sustain an 
action at law against the stockholder in the 
United States Court in New York, no judg- 
ment having been obtained against the cor- 
poration, although it had been adjudged 
bankrupt.” 


21 Fourth Nat. Bank v. Francklyn, 120 U. S. 747; 
Pollard v. Bailey, 20 Wall. 520; Mills v. Scott, 99 U. S. 
25; Terry v. Little, 101 U. S. 216; Erickson y. Nes- 
mith, 4 Allen, 326; Knowlton v. Ackley, 8 Cush. 97; 
Erickson v. Nesmith, 15 Gray, 221; Ripley v. Samp- 
son, 10 Pick. 371; Kelton v. Phillips, 3 Metc. 61; Stone 
v. Wiggin, 5 Metc. 316; Gray v. Coffin, 9 Cush. 182; 
Leland v. Marsh, 16 Mass. 389; Child v. Coffin, 17 
Mass. 64; Andrews v. Callender, 13 Pick. 484; Smith 
vy. Drew, 5 Mass. 514; Moise v. Sprague, 9 R. I. 541; 
Savings Ass’n v. O’Brien, 51 Hun, 45. 

2 Nimick v. Mingo Iron Works Co., 25 W. Va. 184; 
Erickson v. Nesmith, 4 Allen, 236; Erickson v. Nesmith, 
15 Gray, 221; Lowry v. Inman, 46 N. Y. 119; Fourth 
Nat. Bank v.’Francklyn, 120 U. 8. 747. But see Ault- 
man’s Appeal, 98 Pa. St. 505, where the liability under 
Rey. St. Ohio, § 3258, was enforced by bill in equity, 
though by another section a statutory proceeding in 
the nature of a bill in equity is prescribed. Jd. § 3260. 

23 46 N. Y. 119. 

24 120 U. S. 747. 

2 Rev. St. R. I. 1851, ch. 128, §§ 1, 19 and 20, and 
Gen. Sts. R. I. 1872, ch. 142, §§ 1, 20 and 21. 

26 See Flash v. Conn, 109 U. S. 371, where the court 
held that a very similar liability arising out of the 
New York statutes (Act N. Y. Feb. 17, 1848, §§ 10, 11 
and 24), which specified no particular remedy, might 
very properly be enforced in another State by aetion 
at law. 





8. Contractual Liability — Remedy — Lex 
Fori.—When the liability is contractual, and 
no remedy is designated by the law under 
which it arises, it will be enforced in the 
foreign jurisdiction by the most appropriate 
remedy afforded by the lex fori.” The lia- 
bility itself remains as created by the law of 
the corporate domicile, and must be enforced 
within the limits prescribed by that law. 
The local remedy cannot enlarge or vary the 
liability.** Thus if by the law of the charter, 
the stockholder is liable to pay for his stock, 
only on call by vote of five directors, he can- 
not be made liable, in the absence of such a 
call, under a local statute providing that 
upon the return of a nulla bona execution 
against a foreign corporation, the creditor 
may maintain action against a stockholder 
and recover any sum, to the amount due him, 
which the defendant would be liable to pay 
in any event in the State of the corporate 
domicile.” 

And in Massachusetts it has been held 
that the right arising under a foreign charter 
will not be enforced, ex comitate, if it varies 
substantially from the right which would 
have resulted from a subscription to capital 
stock in that State. Thus, it being there the 
settled rule, that a subscription for shares 
imposes no obligation to pay for them, in the 
absence of an express promise to do so,” 

27 First Nat. Bank y. Gustin, etc. M. Co., 42 Minn. 
327, 44 N. W. Rep. 198, 7 Ry. & Corp. L. J. 175; Persch 
v. Simmons, 3 N. Y. Supp. 783; Drinkwater v. Portland 
Marine Ry., 18 Me. 35; Bagley v. Tyler, 48 Mo. App. 
195; Hodgson v. Cheever,8 Mo. App. 318; Ex parte 
Van Riper, 20 Wend. 614; St. Louis Sav. Ass’n vy. 
O’Brien, 51 Hun, 45. But in Rice v. Hosiery Co., 56 
N. H. 114, the New Hampshire court declined to en- 
force in a proceeding in equity against stockholders in 
an Ohio corporation, a liability for debts due to labor- 
ers, on the ground that such liability was a mere Creat- 
ure of the statute, and had none of the elements of a 
contract; that courts will use a sound discretion as to 
the mode and extent of the comity with which they 
enforce the laws of another State, and as it was not 
shown what remedy was granted by the laws of 
Ohio, it might happen that they would afford a rem- 
edy which was denied in that jurisdiction, and which 
would not be allowed to persons seeking a similar 
right under the New Hampshire laws. 

% Seymour v. Sturges, 26 N. Y. 134; McDonough v. 
Phelps, 15 How. Pr. 372; Drinkwater v. Portland 
Marine Ry., 18-Me. 35; Farwell v. Wadworth, 35 IIl. 
App. 469: Molson’s Bank v. Boardman, 47 Hun, 135; 
Savings Ass’n v. O’Brien, 51 Hun, 45; Andrews vy. 
Bacon, 38 Fed. Rep. 77; Viele v. Wells, 9 Abb. N. C. 
277. 

29 Seymour v. Sturges, 26 N. Y. 134. 

3% Andover, etc. T. Co. v. Gould, 6 Mass. 40; Frank- 
lin Glass Co. v. White, 14 Mass. 286; Andover, etc. T. 
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that court declined to enforce the liability of 
stockholders in a Connecticut corporation for 
unpaid subscriptions, though the difficulty as 
to jurisdiction was avoided by the fact that 
all the stockholders and officers of defendant 
company were residents of Massachusetts.*! 
But in another case brought by the creditors 
of an Ohio corporation, to obtain from the 
defendants a discovery of the stockholders, 
who were alleged to be liable under the Ohio 
statute, it being further averred that all the 
officers and all the books of the company 
‘were without the State of Ohio, that court 
sustained the bill and granted the discovery, 
no other relief being prayed.” 

9. Original and Secondary Liability — 
Remedy Against Principal Must be Ez- 
hausted.—The charter or law prescribing the 
terms of the stockholder’s contractual liability 
may make him responsible, either primarily 
as an original contractor, or secondarily, as 
a surety upon the principal obligation of the 
company. Thus where the charter, though 
granting corporate capacity, makes the stock- 
holders ‘‘jointly and severally, personally 
liable for the payment of all debts,’’ it was 
held that they were principal debtors. But 
the liability created by a statute* making 
stockholders jointly and severally liable for 
all debts, until the capital stock is paid in, 
and the fact properly certified, was held to 
be secondary, or collateral to the company’s 
undertaking.” 

The equitable liability for a balance of un- 
paid stock, being contingent upon the default 
of the company, the real debtor, is likewise 
secondary and collateral in its nature.® 

Under that general principle of law, which 
requires the remedy against the principal to 
be exhausted, before a suit can be main- 
tained against a surety, it is incumbent upon 
the corporate creditor, to show that further 
Co. v. Hay, 7 Mass. 102; Ripley v. Sampson, 10 Pick. 
371; Mechanica’ Foundry Co. v. Hall, 121 Mass. 372; 
Katama Land Co. v. Jernegan, 126 Mass. 155. 

31 New Haven Horse Nail Co. v. Linden Spring Co., 
142 Mass. 349. See also Rice v. Hosiery Co., 56 N. H. 
114; Post v. Toledo, etc. R. Co., 144 Mass. 351; Bank 
of North America v. Rindge, 27 N. E. Rep. 1015. 

%2 Post v. Toledo, etc. R. Co., 144 Maas. 341. 

38 Harger v. McCullough, 2 Denio, 119. See also 
Southmayd v. Russ, 3 Conn. 52; Flour City Nat. Bank 
v. Wechselberg, 45 Fed. Rep. 457; Viele v. Wells, 9 
Abb. N. C. 277. 

34 Rev. Sts. Mass. ch. 38, § 4. 

35 Knowlton v. Ackley, 8 Cush. 93. 


36 Shickle v. Watts, 94 Mo. 410; Andrew v. Vander- 
bilt, 37 Hun, 468. 





proceedings against the company would be 
unavailing before he can maintain an action 
against the stockholder.” The most obvious 
means of proving this fact would seem to be 
a judgment against the company and the re- 
turn of a nulla bona execution.*® Indeed, 
the statutes creating the liability not unfre- 
quently require such a return, as a condition 
precedent to proceedings against the stock- 
holder.* 

10. Judgment and Nulla Bona Execution 
Against Foreign Company—Jurisdiction.—In 
the case of a foreign corporation, an interest- 
ing question arises as to the forum in which 
there must be judgment and nulla bona exe- 
cution against the company in order to fix 
the stockholder’s liability. The cases are 
not in unison upon this subject. Some hold 
that such proceedings in the State of the cor- 
porate domicile would have that effect,“ and 
others that a judgment and unavailing exe- 
cution in any other State would be insuffi- 
cient.** A still more liberal rule has been 
suggested that proceedings in the courts of 
any one of the places where the corporation 
is authorized to do business would be enough 
to charge the stockholder.” Other courts, 
however, upon the doctrine that a foreign 
judgment will not support a creditor’s bill,” 
have held that there must be judgment and 
execution against the company in the State 
where it is sought to enforce the stock- 
holder’s liability, ignoring the fact that a 
judgment rendered in the corporate domicile 
is not in any proper sense a foreign judg- 
ment to the company.* 


37 Shickle v. Watts, 94 Mo. 410; Patterson v. Lynde, 
112 Ill. 196; Andrew‘v. Vanderbilt, 37 Hun, 468; Rich- 
ards v. Cox, 19 Abb. N. C. 79; Richards .v. Beach, 19 
Abb. N. C. 84. 

38 Shickle v. Watts, 94 Mo. 410; Patterson v. Lynde, 
112 Ill. 196. 

39 Comp. L. Mich. § 2852; Laws Kan. 1881, ch. 23, 
art. 4, § 32; Laws N. Y. 1848, ch. 40, §10. See E. 
Remington Sons v. Samana Bay Co., 140 Mass. 494. 

4# Shickle v. Watts, 94 Mo. 410; Bagley v. Tyler, 43 
Mo. App. 195; Viele v. Wells,9 Abb. N. C. 277; An- 
drew v. Vanderbilt, 37 Hun, 468. 

41 Rocky Mt. Nat. Bank v. Bliss, 89 N. Y. 338; Dean 
v. Mace, 19 Hun, 391. 

42 Bagley v. Tyler, 43 Mo. App. 195. But such a 
judgment, if rendered after the dissolution of the 
company, even by the violent and illegal act of the 
sovereignty creating, would be of no effect. E. Rem- 
ington & Sons v. Samana Bay Co., 140 Mass. 494. 

43 Claflin v. McDermott, 12 Fed. Rep. 375; Walser v. 
Seligman, 13 Fed. Rep. 415; National Tube Works Co. 
v. Ballou, 42 Fed. Rep. 749. 

44 Globe Rolling Mill Co. v. Ballou, 42 Fed. Rep. 
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The limits of this paper will not per- 
mit the discussion of the liability of 
stockholders in foreign companies, as part- 
ners, because of a defective organization, 
or loss of corporate character by migra- 
tion or usurpation of corporate privileges in 
a jurisdiction where comity does not grant 
them; nor a consideration of the liabilities 
of officers, trustees and agents of foreign 
corporations. 

Wo. L. Murrres, JR. 

St. Louis, Mo. 


749; Patterson v. Lynde, 112 Ill. 196; Turner Bros. v. 
Ala. M. & Mfg. Co., 25 Ill. App. 144. 








MECHANIC’S LIEN — MORTGAGE — PRIORITY. 


HAXTUN STEAM-HEATER CO. V. GORDON. 





Supreme Court of North Dakota, Nov. 15, 1891. 


1. Alien for labor done and materials furnished, 
under Comp. L. N. Dak. § 5478, dates from the com- 
mencement of the building or other improvement, 
and is superior to a mortgage subsequent thereto, al- 
though the labor and material were not furnished until 
after the mortgage was executed and recorded. 


2. Alterations in the original plan of the building, 
which do not effect a change in its design and purpose 
and render it substantially a different building, though 
made after the execution of the mortgage, will not 
deprive the Nen claimant of his priority. 


BARTHOLOMEW, J.: This is a contest for prior- 
ity between plaintiff, the Haxtun Steam-Heater 
Company, a mechanic’s lien holder, and the de- 
fendant the Dakota Investment Campany, a 
mortgagee. There was a decree below for the 
plaintiff, and the investment company appeals. 
Section 5478 of our Compiled Law reads as fol- 
lows: ‘‘The liens for labor done or things 
furnished shall have priority in the order of the 
filing of the accounts thereof, as aforesaid, and 
shall be preferred to all other liens and ineum- 
brances which may be attached to or upon said 
building, erection, or other improvement, and to 
the land on which the same is situated, or either 
of them, made subsequent to the commencement 
of said building erection, or other improvement.” 
The unquestioned facts are these: One Gordon 
was the owner of certain lots in the city of Grand 
Forks, upon which he desired to erect an hotel 
building. On August 12, 1889, he commenced 
the erection of said building. August 17, 1889, 
Gordon executed to the appellant a mortgage 
upon said lots for the sum of $10,550. That said 
mortgage was properly recorded on August 19, 
1889. That in October, 1889, Gordon entered 
into a contract with the respondent, by which re- 
spondent agreed to place a steam-heating ap- 
paratus in said building, which was furnished 
and put in place in November and December of 





that year, and before the completion of the 
building; and within the required time respond- 
ent furnished and filed the necessary documents 
to perpetuate its lien for the unpaid amount due 
for such heating apparatus. The appellant in- 
troduced certain evidence, which, on motion of 
respondent, was subsequently stricken out by the 
court as immaterial. This action of the court is 
assigned as error. The rejected evidence showed 
that before the building was commenced Gordon 
procured an architect to make plans and specifi - 
cations therefor; that there was no general con- 
tractor for the erection of the building, but that 
Gordon contracted with various parties for dif- 
ferent lines of material and work as the same 
were needed; that said plans and specifications 
were always used as the basis upon which such 
contracts were made; that said plans and specifi- 
cations contemplated heating said building with 
stoves, and not by steam, but included a smoke- 
stack for future use, as it would be cheaper to 
put it in then than afterwards; that said plans 
and specifications, and the submission of bids by 
different contractors thereunder, formed {the 
basis upon which appellant made the loan to 
Gordon; that after such loan was perfected, and 
the mortgage executed and recorded, the plans 
for said building were so far changed as to sub- 
stitute a steam -heating apparatus for stoves; that 
said change was made at the solicitation of re- 
spondent’s agent, and when made, and when the 
contract for the steam-heating apparatus was 
entered into, respondent had both actual and 
constructive notice of the mortgage to the ap- 
pellant. This statement uncovers the contention 
of the parties. Respondent claims that under the 
statute its lien has priority over any mortgage 
on the lots made subsequent to the commence- 
ment of the building, although prior to the time 
when respondent made its contract with Gordon 
and furnished any part of its labor and materials. 
The appellant, on the other hand, insists that, as 
it parted with its money and took its security on 
the basis of the plans and specifications as they 
then existed, it is by law entitled to priority 
over any lien for labor or materiais subsequently 
furnished for purposes not then contertplated 
in the plans and specifications of the building 
then being erected; that as to the steam-heating 
apparatus furnished by respondent it was so far 
achange of and enlargement upon the original 
building that as to it, and the inception of a lien 
therefor, the building was not commenced, in 
the sense of the statute, until the contract for such 
apparatus was entered into. All of the errors as- 
signed are but different methods of bringing for- 
ward this one claim, and tie case presents but 
the single question. 


Mechanic’s lien statutes, containing provisions 
similar to or identical with the section quoted 
from the statute, exist in many of the States, and 
have been frequently before thecourts. The pre- 
cise pvint here raised has not been often ruled, 
nor, unfortunately, have the rulings been uni- 
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form, yet we are clear that the holding of the 
lower court bas the support of the decided weight 
of authority as well as sound principle. Appel- 
lant cites us to the case of Welch v. Porter, 63 
Ala. 232. That case was decided under a statute 
which declares that the lien conferred thereby 
“should attach and be preferred to all other in- 
cumbrances which may be attached to or upon 
such buildings, erections, or other improve- 
ments, or the ground, or either of them, subse- 
quent to the commencement of such buildings or 
improvements.”’ It must be admitted that this 
case fully sustains appellant’s position, and goes 
even further, for the court say: ‘‘Nor do we 
doubt that wher, by the terms of the contract, 
one person is to do the labor, and another is to 
furnish the material, the lien of each attaches 
from the time he commences the performance of 
his contract."’ And again: ‘If we were to hold 
that, because a building had been commenced, a 
subsequent contractor or material-man could ac- 
quire a lien which would take precedence over an 
intervening incumbrance, we think we would 
shock the moral sense of the profession, and fail 
to carry out the intent of the legislature.” In 
that case there was. no question of alteration in 
the original plans, or enlargement upon the 
building, and the court holds that the lien of each 
mechanic or material-man attaches only from 
the time he commences the performance of his 
contract. The case stands alone, however. No 
other case can be found going to the same extent. 
Appellant also cites in support of its position 
Soule v. Dowes, 7 Cal. 575. But in that case the 
facts were of an entirely different character. 
There the lot-owner entered into a contract for 
the erection and completion of a building for a 
consideration certain, to be paid part in money 
and part by the conveyance to the contractors of 
certain other realty. While the building was in 
progress of erection the owner mortgaged the 
property where the building stood to a party who 
was thoroughly conversant with the terms of the 
contract with the contractors. After the build- 
ing was completed the contractors waived tke 
conveyance of the realty that was to be taken in 
part payment, and took the owner’s note for the 
amount, and subsequently filed a lien, and sought 
to have it declared superior to the mortgage. 
But the court held that the parties could not thus 
change the terms of payment to the detriment of 
the mortgagee. The language used by the Cali- 
fornia court was entirely pertinent to the facts 
in that case, but certainly never was intended to 
apply to the facts of a case like the one before us. 
This case was again before the supreme court in 14 
Cal. 250. At that time a new element was intro- 
duced into the case in the form ofa claim for ex- 
tra work not covered by the compensation fixed 
in the original contract. The court allowed the 
claim as superior to the mortgage, but upon the 
theory that the extra work was done with the 
mortgagee’s knowledge, and without any objec- 
tion on his part, and the language used would in- 





dicate that the claim would not have beeneal- 
lowed under other circumstances. The cases 
that have held that the lien for labor or material 
was paramount to the lien of the mortgage exe- 
cuted after the building was commenced, but be- 
fore such labor or material were furnished, are 
very numerous. The leading ones are Neilson v. 
Railway Co., 44 Iowa, 71; Dubois v. Wilson, 21 
Mo. 213; Insurance Co. v. Pringle, 25. & R. 138; 
Gordon v. Torrey, 15 N.J. Eq. 112; Meyer v. Con- 
struction Co., 100 U. 8. 457; Davis v. Bilsland, 18 
Wall. 659; Parrish & Hazard’s Appeal, 83 Pa. St. 
111; Insurance Co. v. Paulison, 28 N. J. Eq. 304. 
In some States, also, the mechanic’s lien attaches 
to the particular structure of improvement for 
which the labor or materials were furnished, in 
preference to a mortgage on the land executed 
prior to the commencement of such structure or 
improvement. See Brooks v. Railway Co., 101 U. 
S. 443, and cases there cited. But this is only 
true where such structure or improvement is of 
such a nature and so built that it can be sold 
separately, and severed, and removed without in- 
jury to the realty, as it existed prior to the build- 
ing of such structure or improvement. Getchell 
v. Allen, 34 Iowa, 559; Insurance Co. v. Slye, 45 
Iowa, 613. It has also been repeatedly held that, 
when a building was once finished, the lien for 
the labor or material subsequently furnished for 
additions, enlargements, or alterations thereto 
did not attach from the commencement of the 
original building but only from the commence- 
ment of such additions, enlargements, or altera- 
tions. See Phil. Mech. Liens, § 220, and cases 
cited. The case where the subsequent labor or 
materials, for which a lien superior to the inter- 
vening mortgage is claimed, were furnished and 
used in the construction of the building before its 
completion, but for purposes not contemplated in 
the original plans, or when the mortgage was 
executed, are less numerous. Phillips on Me- 
chanics Liens thus states the principle: ‘The 
criterion would seem to be that everything done 
before the building is finished according to the 
original plan or design, whether agreeably to 
that plan or not, may be made the subject ofa 
lien, which will relate back to the period when 
the building was commenced, to the exclusion of 
intervening incumbrances. * * * So long as 
any part of a building is incomplete the whole 
is so, and may be moulded into any shape to suit 
the wishes of the owner, witaout excluding the 
alterations so made from the benefit of the lien 
law.” Section 220. 


Norris’ Appeal, 30 Pa. St. 122, is an instructive 
case, and discusses many of the principles that 
ought to govern this case. In that case a party 
commenced the erection of a building for the pur- 
pose of manufacturing saws by hand. Before 
it was entirely completed he conceived the idea 
of changing it into a steam manufacturing es- 
tablishment, which required the erection of ad- 
ditional buildings and the outlay of much more 
money. He paid off all mechanics’ claims up to- 
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that date, and mortgaged the premises. Subse- 
quently he began the erection of the additional 
buildings, which when completed, formed, with 
the building first erected, one establishment. A 
lien was filed for labor and material that went 
into the additional buildings, but the court held 
such lien junior to the mortgage, on the ground 
that the steam manufacturing establishment was 
an entirely different structure from the one first 
erected, and was not commenced until the ad- 
tional buildings were commenced. Judge Shars- 
wood in his opinion, adopted by the court, says: 
“The true question then, is, was the whole es- 
tablishment erected on substantially one plan and 
design from the commencement, or was the plan 
or design so materially changed during the 
progress of the work as to make the whole a dif- 
ferent building from that which was or would 
have been erected had no such change taken 
place? I use this language cautiously, to ex- 
clude the idea that any project of subsequent al- 
teration, whether vague or certain, whether en- 
tertained at the commencement or suggested 
during the progress of the building, are not em- 
bodied in the actual plan upon which it was com- 
menced and carried on, could make any differ- 
ence.” Further on he says: ‘It may be safely 
conceded that unimportant alterations in the 
plan, such as the height or number of the stories, 
the arrangement and finish of the rooms, or even 
the addition of one or more out-houses, not ma- 
terially altering its character, would not affect 
the rights of subsequent claimants.’ See, also, 
Pennock v. Hoover, 5 Rawle, 307; Insurance Co. 
v. Slye, supra. Inthis case the heating appara- 
tus was furnished and placed in the building in 
the course of its erection. That it became a part 
of the structure is not questioned. The law 
would presume, in the absence of all testimony, 
that the heating apparatus augmented the value 
of the building in an amount equal to its cost. 
The building, when completed, was the same 
building that was commenced before the mort- 
gage was given. ‘The purpose of its design” 
was in no manner changed. It had the same di- 
mensions, the same general arrangement, and 
was furnished and fitted for the purposes 
originally intended. That it was heated in adif- 
ferent manner is of no more significance than 
would have been the addition of another coat of 
paint or plaster. From the time of its commence- 
ment there was,so far as the record shows, no 
cessation or delay in its erection until it was com- 
pleted. It is idle to say that there can be two 
points of time at which such a building is com- 
menced. We cannot add tothe statute. These 
statutes have genefally been liberally construed, 
to give effect to the benefits they are intended to 
secure. To deny the respondent a lien for its 
labor and materials that went into that building, 
superior to the lien of a mortgage that, confess- 
edly, was ‘executed five days after the building 
was commenced, would be in clear disregard of the 
statute. It may be that there is an element of hard- 





ship init. Itmay be that the mechanic or ma- 
terial-man could protect himself by searching the 
record, but experience shows that line of business 
is not usually done in that manner. It may be 
that the person who takes a mortgage upon realty 
whereon a building is in process of erection as- 
sumes some risks that he cannot accurately 
measure. But so the law is written. Nor is there 
any great hardship init. The mechanic or ma- 
terial-man is entitled to no lien until he has aug- 
mented the value of the property, and then only 
to the amount, theoretically and presumptively, 
of such augmented value. This increased value 
of his security is, directly beneficial to the mort- 
gagee. It is true that to save his mortgage lien 
he may be required to make an increased invest- 
ment in the security, but the increased invest- 
ment is measured by the increased value. One 
lien or the other must be superior, and the legis- 
lature, in its wisdom, has seen proper to require 
that the mortgagee should take care of the me- 
chanic’s lien,—usually insignificant in amount as 
compared with the mortgage,—rather than that 
the mechanic, often a day laborer, should take 
care of the mortgage of the capitalist. As under 
the statute the respondent’s lien was superior to 
the lien of appellant’s mortgage, the excluded 
evidence was immaterial, and the conclusions of 
law drawn by the trial court from the undisputed 
facts were entirely correct. 
Judgment affirmed. All concur. 


NoTE.—The question whether the mechanic’s lien 
is to take effect from the beginning of his particular 
work or the furnishizg of the material, rather than 
from the commencement of the building or improve- 
ment itself, is primarily a question of statutory con- 
struction, depending largely upon the language of the 
act. The statutes under which the cases cited in the 
principal opinion arose are all very similar in the lan- 
guage employed, and all provide in substance that the 
mechanic’s lien shall be preferred to all other liens 
and incumbrances ‘made subsequent to the com- 
mencement of’said building, erection or other improve- 
ment.” See Rev. Laws Iowa, 1860, § 1853, construed 
in Neilson v. Railroad Co., 44 Iowa, 71; Code Iowa, 
1874, § 385, in Meyer v. Construction Co., 100 U. S. 
457; Mechanics’ Lien Law of Montana, § 8, in Dayis v. 
Bilsland, 18 Wall. 659; Merrigan v. English, 22 Pac. 
Rep. 454; St. Louis Mechanics’ Lien Act (1843), § 6, 
in Dubois v. Wilson, 21 Mo. 218; Act Pa. March 17, 
1806, in Am. F. Ins. Co. v. Pringle, 2S. & R. 188; Par- 
rish & Hazzard’s Appeal, 83 Pa. St. 111; Nix. Dig. 
(N. J.) 526, § 11, in Gordon v. Torrey, 15 N. J. Eq. 
112; Insurance Co. v. Paulinson, 28 N. J. Eq. 304. The 
Kansas statute is to the same effect (Comp. Laws 1879, 
ch. 80, art. 27, § 630), and has received a like interpre- 
tation. Warden v. Sabins, 12 Pac. Rep. 520. The 
court there held that an “incumbrance” included an 
absolute conveyance, remarking that in adopting that 
rule no injustice was ‘“‘done to the purchaser, as the 
work itself or the material furnished, is notice to all 
of the mechanics’s or material-men’s claims;” citing 
Austin v. Wohler, 5 Bradw. 330; Gault v. Deming, 3 
Phila. 337; Hahn’s Appeal, 39 Pa. St. 409. 

The Supreme Court of Iowa, under an earlier stat- 
ute (Code Iowa, 1851, § 981), which provided for a 
mechanic’s lien ‘‘against all except incumbrances by 
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judgment rendered, and instrument recorded before 
the commencement of the work or the furnishing of 
the materials,” reached a different conclusion, and 
held that the lien dated from the day of commencing 
work or furnishing material under the particular 
contract. Monroe vy. West, 12 Iowa, 121. 

The right of the lien claimant is limited by the title 
in the land held by the person with whom he con- 
tracts to do labor or furnish material. He is bound 
to ascertain the nature and extent of that title. “A 
lien upon an estate cannot be greater than the estate 
itself; a stream cannot rise higher than its fountain.’’ 
Seitz v. Railway Co., 16 Kan. 133. Therefore the lien 
for materials furnished at the instance of one who has 
an executory contract for the purchase of a city lot 
and is in possession of it, will not date from the com- 
mencement of the work, but must be postponed to 
the rights of the grantor arising under the contract of 
sale. Getto v. Friend, 26 Pac. Rep. 473. See also 
Lumber Co. v. Schweiter, 45 Kan. 207, 25 Pac. Rep. 
592. 

As to what is to be regarded as the “‘commence- 
ment of the building’’ within the statute, the rule is 
that it must be some open, visible act upon the prem- 
‘ises, or the deposit of materials, or the attaching of 
materials to the building, which will enable a pro- 
posed incumbrancer to determine with certainty upon 
examination of the premises, that his security may be 
impaired by the liens of mechanics and material- 
men. Mut. Ben. L. Ins. Co. v. Rowand, 26 N. J. Eq. 
389; Knox v. Starks, 4 Minn. 20; Warden v. Sabins, 36 
Kan. 165; Farmers’ Bank v. Winslow, 3 Minn. 86; 
Jessup. v. Stone, 13 Wis. 466; Chapman v. Wadleigh, 
83 Wis. 267; Hall v. Hinckley, 32 Wis. 362; Munroe v. 
West, 12 Iowa, 119; Conrad v. Starr, 50 Iowa, 470; 
Hahn’s Appeal, 39 Pa. St. 409; Gault v. Deming, 3 
Phila. 337; Austin v. Wohler, 5 Bradw. (Ill.) 300. 
Thus it was held in a very recent case that digging a 
cellar and beginning a foundation was a “‘commence- 
ment” within the statutes and a constructive notice to 
all persons who may purchase the property or may 
acquire ap interest in it, that liens for labor and mate- 
rial to be used in the construction of the building may 
attach and become entitled to priority. Barrett v. 
Swarts, 21 Atl. Rep. 352, citing Pennock v. Hoover, 5 
Rawle, 291; Brooks v. Lester, 36 Md. 65; Jacobus v. 
Insurance Co., 27 N. J. Eq. 604; Mut. Ben. Ins. Co. v. 
Rowand, 26 N. J. Eq. 389; Hern v. Hopkins, 1388S, & 
R. 269; Am. F. Ins. Co. v. Pringle, 2 S. & R. 188. So, 
too, of the laying of stock or depositing material on 
the premises. Bank v. Winslow, 3 Minn. 86. See also 
James v. Van Horn, 39 N. J. L. 353. Butthe grading 
of a city lot and building of a foundation, without any 
intention of completing the building, but to make the 
premises available for sale or lease, is not such com- 
mencement. Jean v. Wilson, 38 Md. 288; Kelly v. 
Rosenstock, 45 Md. 389. Nor is work not done on the 
premises, such as making door and window frames, 
etc. Taylor v. La Bar, 25 N. J. Eq. 222; nor measur- 
ing and laying off the ground and driving stakes to 
mark the corners of the excavation (Brooks v. Lester, 
36 Md. 65); nor the clearing by the owner of the 
ground, on which coke ovens are to be placed by the 
contractor, of all stumps, logs and other material that 
will render the foundation insecure. Central Trust 
Co. v. Cameron Iron & C. Co., 47 Fed. Rep. 136. 

A change of ownersbip during the progress of the 
work does not make a new commencement of the 
building nor affect the validity of the liens. Hern v. 
Hopkins, 13 Serg. & R. 269; Pennock v. Hoover, 5 
Rawle, 207; Edwards v. Derrickson, 28 N. J. L. 39; 





Gordon v. Terrey, 15 N. J. Eq. 112. Nor will the in- 
terruption of the work for a short period and its sub- 
sequent resumption without a change of its original 
design and character, constitute a new commence- 
ment, or affect the attaching of the lich when the 
building was originally commenced. American Fire 
Ins. Co. v. Pringle, 2 Serg. & R. 188; Hern v. Hop- 
kins, 138 Serg. & R. 269; Gordon v. Torrey, 15 N. J. 
Eq. 112; Manhattan Ins. Co. v. Paulinson, 28 N. J. 
Eq. 304. 


But where a house which plaintiff had contracted to 
build was discovered to have been located by mistake 
upon lots belonging to a third person, and work upon 
the house was discontinued upon the discovery of the 
mistake until the owner had purchased the lots and 
secured aloan from the defendant to pay for them, 
giving him a trust deed on the lots as security, the 
court held that the lien under the trust deed was prior 
to plaintiff’s mechanic’s lien for work done on the 
house after the loan was made; that the old contract 
was ended when the work was stopped, and the house 
was finished under-a new contract, express or im- 
plied, made after the purchase of the lots. Tritch v. 
Norton, 15 Pac. Rep. 680, 10 Colo. 337. 


The very recent case of Wimberly v. Mayberry, 10 
South. Rep. 157, happily illustrates the different rule 
that prevails in Alabama, though it arose upon a 
somewhat peculiar state of facts. There a mortgaged 
house was partiy destroyed by fire. By agreement 
between the mortgagor and mortgagee the proceeds of 
certain insurance whicb had been effected for the ben- 
efit of the latter was applied to the purpose of re- 
building. The amount was insufficient, and the mort- 
gagor, without the knowledge or consent of the mort- 
gagee, incurred the debt for materials which is repre- 
sented by plaintiff’s lien. The court reversed a 
judgment of the court below holding that plaintiff's 
lien extended to the entire building and was superior 
and prior to that of the mortgagee, holding that the 
intention of the statute is to give the anterior incum- 
brance priority upon what it embraced when the me- 
chanic’s lien commenced, and the mechanic’s or mate- 
rial-man’s lien, or for “repairs thereto,” priority over 
what is added, either as a building or improvement or 
repairs; that it would be in violation of the plain lan- 
guage of the statute to permit a mortgagee to appro- 
priate to the payment of his debt not only the property 
covered by his mortgage, and upon which he relied as 
security, but also the additional security furnished by 
the mechanic or material-man; and that it would be 
inequitable and contrary to law to apply the mort- 
gagee’s prior security to the payment of the mechan- 
ic’s or material-man’s claim; but that the rights of 
both may be adjusted and preserved in a court of 
equity. This doctrine has been recognized in some of 
the other States. Thus, under the Illinois statute, the 
security of the anterior mortgagee is preserved by a 
provision that his lien shall be preferred to the extent 
of the value of the land at the time the contract is 
made with the mechanic or material-man. North 
Presbyterian Church v. Jevne, 32 Ill. 214; Croskey v. 
N. W. Mfg. Co., 48 Ill. 481. And in Minnesota, a 
statute (Laws 1887, ch. 170, § 10) ignoring this princi- 
ple, and declaring that no incumbrance upon land, 
created before or after the making a contract, or per- 
forming labor or furnishing material shall operate 
upon the building erected or material furnished until 
the lien for labor or material is satisfied, was held to 
be unconstitutional and void. Meyer v. Berlandi, 39 
Minn. 438, 40 N. W. Rep. 513. See also Stockwell v. 
Carpenter, 27 Iowa, 119. 
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HUMORS OF THE LAW. 





A former prominent judge of Massachusetts, now 
living, had taken a train in Boston to return to his 
home in Quincy. He discovered after he had started 
that the train did not stop at his station. Accordingly 
as the cars were approaching Quincy he pulled the 
bell cord and the train came toastand. The con- 
ductor rushed into the car. 

‘“*Who pulled that rope?” 

“T did,” replied the judge. 

“What for?’’ 

‘*Because I wanted to get off.” 

The conductor thereupon made some remarks to 
the judge more forcible and less respectful than he 
was accustomed to hear. Judge B thereupon com- 
plained tothe president of the road, who told him 
that he would inquire into the matter. 

When next they met the judge asked the President 
if he had reprimanded the conductor for his insolence. 

**T spoke to him,” he replied. 

“Well, what did he say?” 

“He said that he would come some day and adjourn 
your court !”’ 
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1, ADMINISTRATION—Discovery of Will.—The discov- 
ery of a will after an administrator is appointed does 
not render the appointment absolutely void, so as to 
afford no protection to those who have had dealings 
with him, but such appointment remains valid until re- 
voked, and rights acquired thereunder are settled by 
the statute of limitations.—Franklin v. Franklin, Tenn., 
188. W. Rep. 61. 


2. ADMINISTRATION—Foreign Will.—Under the statute 
allowing the filing in this State of a will of a non-resi- 
dent which has been judicially proved and established 
in another State, and authorizing administration there- 
on in this State, it is required that such proceedings be 





had in some county where there is property of the es- 
tate subject to administration, or upon which the will 
may operate. It is error to allow the will and to pro- 
ceed to administration without any shewing that there 
is such property.—Southard v. Southard, Minn., 50 N. W. 
Rep. 932. 


3. ADMIRALITY— Shipping Regulations. — Where the 
wife andjneighbors of a tug owner go upon the tug dur- 
ing atrial trip, merely to witness thejtest of her machin 
ery, they are not passengers, within the meaning of the 
statute requiring passenger boats to be inspected and 
licensed ; and the owner is not liable to the fine imposed 
by Rev. St. U. S. § 4499, for navigating any vessel con- 
trary to the shipping regulations.— United States v. Guess, 
U.S. D. C. (La.), 48 Fed. Rep. 587. 

4. ADVERSE POSSESSION—Entry under Parol Gift.— 
Where land was given under a verbal gift, and the do- 
nees entered thereon, and held the land as their own, 
and adversely to the claims ofthe donor, for more than 
15 years, the donees acquired a perfect title.—Spradlin 
v. Spradlin, Ky., 18S. W. Rep. 14. 

5. ADEVRSE POSSESSION—Strip between City Lots.—In 
ejectment between owners of coterminous subdivisions 
of a lot of land in a city, plaintiff claimed under a con- 
veyance describing his subdivision as being “about 29 
feet” in width. Conveyances of the other subdivisions 
of the lot by metes and bounds demonstrated the fact 
that plaintiff's lot was only 27 feet in width. Plaintiff 
had always supposed and claimed that his lot was 29 
feet wide, but had never been in the occupancy of nor 
claimed any of the two feet beyond the true boundary: 
Held, insufficient to support a claim of title to such 
strip of two feet by adverse possession.—Kunze v. 
Evans, Mo., 188. W. Rep. 36. 

6. ADVERSE POSSESSION—Tax Deed as Color of Title.— 
Possession under a tax deed is possession under color 
of title, sufficient to support a plea of adverse posses- 
sion of lands beyond the statutory period within which 
an action must be brought to recover the same.—Smith 
v. Johnson, Mo., 18S. W. Rep. 21. 


7. ALTERATION OF NOTE.—Where a note was signed 
with the space for interest left blank, an insertion of a 
rate of interest atter delivery vitiates the note.—First 
Nat. Bank v. Hall, lowa, 50 N. W. Rep. 944. 


8, APPEAL—Record.—Since the passage of the act of 
November, 1889, there is no authority of law which justi- 
fies the clerk of the superior court, at the instance of 
the plaintiff in error, in sending to this court a com- 
plete transcript of the record below, his authority be- 
ing limited to such parts of the record as are specified 
in the bill of execeptions.— Witteman v. Ludden § Bates 
Southern Music House, Ga., 148. E. Rep. 211. 

9. APPEAL—Kecord.—The rule that to enable the su- 
preme court to review the rulings of the trial court, 
made during the progress of a cause, the attention of 
the court must be called to its rulings in a motion for a 
new trial, does not apply to the rulings of a trial court 
on motions made after final judgment as to set aside an 
execution sale.—City of St. Louis v. Brooks, Mo., 188. W. 
Rep. 22. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An in- 
strument selling, transferring, and delivering to a 
trustee all of the grantor’s property for the use and 
benefit of creditors, with directions to take possession 
immediately, sell it at private sale, and apply the pro- 
ceeds to the payment of debts in the order enumerated 
in the deed as fast as funds can be realized from the 
sale, is an assignment for the benefit of creditors, and 
not a security for creditors, though it provides that it is 
to be void, if the trustee shall pay the debts secured.— 
Wolf v. Muldrow, Ark., 18 8. W. Rep. 55. 

ll. BUILDING AND LOAN ASSOCIATIONS—Payment of 
Dues.—Where the constitution of a building and loan 
association prescribes the payment of an initiation fee 
at its commencement, and “at every meeting thereafter 
twenty-five cents a share as weekly dues,” and makes 
it the secretary’s duty to receive and account for the 
money of the association, a payment of dues at the 
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secretary’s place of business is valid.—Schutte v. Califor- 
nia Premium Bldg. g Loan Ass’n, Pa., 23 Atl. Rep. 336. 

12. CARRIERS OF Goops—Connecting Lines.—A bill of 
lading by a railway company of goods to be transported 
over its own and connecting lines stipulated that dam- 
ages for loss or injury sustained in transit should be 
recoverable against the particular railway company 
having custody of such goods at the time of such loss 
orinjury: Held,that defendant was liable for loss or 
damages on its own line only.—Nines v. St. L. etc. R. Co., 
Mo., 18 8. W. Rep. 26. 

13. CARRIERS OF PASSENGERS—Employees—False Im- 

prisonment.— The common carrier of passengers is 
liable for the false imprisonment of a passenger, made 
or caused to be made by its conductor in charge of the 
train, during his execution of the carrier’s contract to 
treat properly and convey safely.—Gillingham v. Ohio 
River R. Co., W. Va., 148. E. Rep. 243. 
' 14, CERTIORARI—Review.—The Code § 4(65, declaring 
that no ground of error shall be insisted upon which is 
not distinctly set forth in the petition for certiorari, and 
it not appearing what ground, if any was set forth in 
the petition in the present case, this court cannot hold 
that the superior court erred in dismissing the certio- 
rari, or in striking the traverse filed to the answer of 
the justice of the peace.— Richards v. Little, Ga., 148. E. 
Rep. 207. 

15. CHINESE—Customs Officers.—The provisions of the 
Chinese restriction acts requiring the customs officers 
to prevent the landing from boats or vessels of Chinese 
who are not entitled to land do not impose upon those 
officers the duty of arresting Chinese who are already 
in the United States without right, nor is there any law 
imposing such duty, and hence an inspector who, with- 
out legal process, attempts to make such arrests, acts 
merely as a private citizen, and one who opposes him 
therein is not guilty of opposing “any officer” of the 
customs in the “execution of his duty,” within the 
meaning of Rev. St. U. 8. § 5447.— United States v. Baird, 
U.S. D. C. (Wash.), 48 Fed. Rep. 554. 

16. CONSTITUTIONAL LAW.—Rev. St. § 5697, providing 
that pérsons planting prairie land with forest trees, and 
cultivating the same for three years, shal) receive a 
bounty for 15 years thereafter from the county, conflicts 
with Const. art. 4,§47, providing that the general as- 
sembly shall have no power to authorize any county to 
grant public money to any individual, etc., and with 
article 10, § 3, declaring that taxes may be levied and 
collected for public purposes only, and is void.— Deal v. 
Mississippi County, Mo., 18 8S. W. Rep. 24. 

17. CONSTITUTIONAL LAW—Limitation of Federal Power 
—Information—Instruction.—Enactments regulating or 
prohibiting the traffic in intoxicating liquors raise no 
question under the fourteenth amendment of the con- 
stitution of the United States. So far as the right to 
sell intoxicating liquors exists, it is not one of the rights 
growing out of citizenship of the United States, and it 
in no case comes under said amendment of the United 
States constitution.—State v. Brennan, 8. Dak., 50 N. W. 
Rep. 625. 

18, CONSTITUTIONAL Law—Railroad Commissioners.— 
The provision of Gen. St. 8. OC. 1882, ch. 40, that the en- 
expenses of the railroad commission, which is thereby 
created and invested with general supervision of all 
railroads in the State, “shall be borne by the several 
corporations owning or operating railroads” within the 
State, is not in conflict with Const. U.S. 14th Amenil. § 
1, forbidding deprivation of property without due pro 
cess of law, and securing to every person equal protec- 
tion of the laws; as the business of such corporations 
is affected with a public use, and subject to legislative 
regulation, and the regulations imposed are within the 
power of the State to prescribe, and the exercise of the 
duties of the commissioners is beneficial to the public, 
and also to the railroad corporations.— Charlotte, etc. Co. 
v. Gibbes, U. 8. 8. C., 12 8. C. Rep. 255. 

19. CONSTITUTIONAL LAw—Title of Act.—Chapter 46, 
Laws 1889, entitled “An act to establish a Probate Code,” 
is not obnoxious to the constitutional provision that 





“no law shall embrace more than one subject, which 
shall be expressed in the title.”—Johnson v. Harrison, 
Minn., 50 N. W. Rep. 923. 


20. CONTRACT OF SALE—Delivery.—Aithougb, asa rule, 
when goods sold are not ready for delivery, the prop- 
erty therein does not vest in the buyer until they are 
ready, and the risk meanwhile remains with the seller, 
this is so only in the absence of circumstances indicat- 
ing a different intention.—Barker v. Freeland, Tenn., 18 
S. W. Rep. 60. 


21, CONTRACTS — Carriers — Pooling Agreement. — A 
number of competing railroads were negotiating for 
the formation of a pool of the business from the Chat- 
tahoochee river to northern and eastern ports, and a 
certain steam-ship line agreed with one of them to en- 
ter the pool as its connecting line. The companies 
failed, however, to form a through pool, but formed a 
pool from the Chattahoochee to the South Atlantic ports 
only, of which fact the steam-ship line received timely 
notice: Held, that the latter was not entitled to share 
in the profits realized from the pool by the railroad, 
although the latter may have used the agreement with 
it as a menace to secure better terms for itself. — Cut- 
ting v. Floride Ry. ¢ Nav. Co.,U.8.C.C. (Fla.), 48 Fed. 
Rep. 508. 


22. ConTRACTS—Representative Capacity.—In a writ- 
ten contract, the word “as,” immediately preceding 
one indicating representative character, such as 
“agent,” “trustee,” or the like, is ordinarily presumed 
to have been used to indicate that the party contracts 
as such representative.—Hayes v. Crane, Minn.,50 N. W. 
Rep. 925. 

23, CoUNTY BoNDs—Validity—Recitals.—Certain coun- 
ty bonds issued under Act Colo. Feb. 21, 1881, recited 
that all the requirements of the act had been fully com- 
plied with, that the issue was authorized by the vote of 
a majority of the qualified electors voting at a general 
election, andthat the whole amount of the issue did 
not exceed the limit of indebtedness prescribed by the 
constitution. The bonds themselves afforded no data 
from which the total amount of the issue was ascer- 
tainable: Held that, as against a bona fide holder, tbe 
county was estopped by the recitals from questioning 
the validity of the bonds on the ground that the per- 
centage of indebtedness allowed by the constitution 
was exceeded.— Board County Com’rs v. Potter, U. 8.8. C., 
128. C. Rep. 216. 

24. COVENANTS IN LEASE—Assignee.—Covenants in a 
lease to pay rent and taxes upon the demised premi 
run with the land, and an assignee of a lease is in priv- 
ity of estate with the lessor, and, by accepting posses- 
sion under an assignment, in the absence of stipulations 
to the contrary, assumes the liability for obligations 
maturing by virtue of such covenants while he holds 
the estate.— Trask v. Graham, Minn., 50 N. W. Rep. 917. 

25. CRIMINAL EVIDENCE—False Swearing.—Defendant 
was indicted for falsely testifying, in a prosecution 
against him for peddling goods without a license, that 
he was not atthe house of either Ror W at the times 
he was alleged to have there offered goods for sale. 
Rand W both testified on the trial for false swearing 
that defendant was at their houses at the times named: 
Heid, that Rand W corroborated each other as to the 
fact of defendant’s false swearing. —Commonwealth v. 
Davis, Ky., 18 8. W. Rep. 10. 

26. CRIMINAL Law — Due Process of Law. — General 
laws providing for indictments and informations as 
concurrent remedies for the prosecution of criminal 
offenses throughout the State are not unconstitutional, 
when surrounded by proper regulations and safeguards, 
and made applicable to all persons and communities in 
the State, without discrimination.—In re Dolph, Colo., 
28 Pac. Rep. 470. 

27. CONSTITUTIONAL Law — Jury Trial in Criminal 
Cases.—Code, § 4106, which confers upon justices of the 
peace jurisdiction over the offense of keeping a bawdy- 
house, concurrent with that of the county and corpora- 
tion courts, is repugnant to Const. art.1, § 10, guar- 
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antying to the accused in all criminal prosecutions 
the right to a speedy trial by an impartial jury; and 
the fact that sections 4107 and 4108 give in sucha case 
the right of appeal and trial by jury in the appellate 
court does not relieve the statute ofits repugnancy.— 
Miller v. Commonwealth, Va., 14 8. E. Rep. 161. 

28. CRIMINAL LAaw—Larceny. —In a prosecution for 
larceny the owner of the property ordinarily must be 
called as a witness to prove the non consent to the 
taking of the property.—Bubster v. State, Neb., 50 N. W. 
Rep. 953. 

29. CRIMINAL Law—Lascivious Cohabitation.—Under 
Code, § 1041, which provides that if any man and woman, 
not being married to each other, shall “lewdly and las- 
civiously bed and cohabit together” they shall be guilty 
of a misdemeanor, itis not essential in a prosecution 
against one to prove that both parties had a guilty 
* intent.—State v. Cutshall, N. Car., 14S. E. Rep. 107. 

30. CRIMINAL Law—Murder—Joint Defendants.—When 
two persons are jointly tried for murder, and one is 


acquitted, while the other is convicted, a new trial . 


must be granted to the latterin order to obtain the 
testimony of the former, when the former makes 
affidavit showing in full what his testimony will be, 
and that it is material.—Gibbs v. State, Tex., 188. W. 
Rep. 88. 

31. CRIMINAL Law — Sentence—Hard Labor. — Code 
(Mill. & V.), § 6259, which allows a court to confine a 
person in the work house as punishment for a misde- 
meanor, instead of in the county jail, allows him also 
to include hard labor as part of the sentence.—Durham 
v. State, Tenn., 18 8S. W. Rep. 74. 

32. CRIMINAL PRACTICE — Forgery.—Where an indict- 
ment charges the forgery of an instrument purporting 
to be the act of M RL, and sets out the instrument, 
which is signed “R M L,” the variance is fatal, although 
it was unnecessary to set out the instrument, under 
Code Crim. Proc. art. 423, providing that in any case 
where an intent to defraud is required to constitute an 
offense, it shall be sufficient to allege the intent without 
naming the person to be defrauded.— English v. State, 
Tex., 18S. W. Rep. 94. 

38. CRIMINAL PRACTICE — Impossible Date.—A com- 
plaint charging an unlicensed saie of liquors, the jurat 
to which is sworn to six days prior to the time of the 
commission of the offense as alleged therein, is insuffi- 
cient to support an information.—Jennings v. State, Tex., 
18 8. W. Rep. 90. 

34. CRIMINAL PRACTICE —Rape—Fornication. — Under 
an indictment charging rape alone a defendant may be 
acquitted of rape and convicted of fornication.—Com- 
monwealth v. Parker, Penn., 23 Atl. Rep. 323. 

35. CRIMINAL TRIAL.—The defendant in a murder trial 
is not entitled toa delay in drawing the jury until 
twelve jurors who are sittingin another case come in 
and make the panel full.— State v. Campbell, 8. Car., 14 8. 
E. Rep. 292. 

36. CRIMINAL TRIAL—Murder.—In atrial for murder, 
an error of the court in failing to define ‘malice afore- 
thought” is notcured by definitions of “express” and 
“implied” malice.—Moody v. State, Tex., 188. W. Rep. 94. 

37. DAMAGES—Contract not to Carry on Business.—In 
an action for breach of acontract not tocarry on a 
mercantile business within a fixed territory, evidence 
of the injury actually sustained is admissible, where 
the damages as liquidated in the contract are reason- 
able.— Kelso v. Reid, Penn., 23 Atl. Rep. 323. 

38. DEATH BY WRONGFUL AcT— Right of Action.— 
Where a railway employee was killed by the smoke 
and gas in defendant’s tunnel, which was not properly 
ventilated, andit appears that deceased accepted and 
continued inthe employment of defendant with full 
knowledge of the condition of the tunnel, he could not, 
if death had not ensued, have recovered for any injury 
sustained by reason of such tunnel, and consequently, 
under Code, art. 67,§ 1, his father cannot recover for 
his death.—Saltimore G¢ P. R. Ce. v. State, Md., 23 Atl. 
Rep. 310. 





39. DEED—Construction—Kemainder.—In construing a 
deed made since the adaption of the Code, ifit be clear 
from the whole instrument, read together, that it was 
the intention of the parties to create a life estate in one 
of the vendees, with remainder as to the undivided half 
ofthe premises in certain named third persons, not 
parties to the deed, this intention will be carried into 
effect, notwithstanding a mere literal repugnancy in 
the several clauses of the conveyance, the cardinal 
guide to construction being the intention. Code, § 2755. 
— Thurmond v. Thurmond, Ga., 14 8. E. Rep. 198. 


40. EJECTMENT — Burden of Proof.-—In ejectment. 
plaintiffs must stand on the strength of their own title, 
and where detendants claim title in a third person, 
which plaintiffs claimed was abandoned, the burden of 
showing such abandonment was on plaintiffs.— Woods 
v. Bonner, Tenn., 18 8S. W. Rep. 67. 


41. EMINENT DOMAIN — Costs against Municipality.— 
The provision of the charter of the city of St. Louis, art. 
6, § 8, (Rev. St. 1889, p. 2121), with respect to proceedings 
for the condemnation of lands for city purposes, that 
“the costs of proceedings up to and including the filing 
of the report of the commissioners shall be paid by the 
city,”’ does not authorize the allowance as Costs against 
the city of attorney’s fees, charges of expert witnesses, 
and other similar expenses incurred by the land owner 
in developing the character and extent of deposits of 
clay claimed by him to exist on lands sought to be ap 
propriated for city purposes.—City of St. Louis v. Meintz, 
Mo., 18 8. W. Rep. 30. 


42. EMINENT DOMAIN—Railroad.—A railroad company 
may eppropriate so much of the least valuable part of 
another railroad company’s yard as may be necessary 
for the supports of an elevated road, when the proposed 
terminus cannot otherwise be reached, and compensa- 
tion can easily be made, and public necessity demands 
the appropriation.— Pittsburgh Junction R. Co. v. Allegheny 
Val. R. Co., Penn., 23 Atl. Rep. 313. 


43. EQUITY PLEADING—Accounting.—A petition against 
the executors of the petitioner’s deceased father and 
against three successive guardians of the petitioners 
themselves, praying an account by the defendants of 
tbeir respective trusts,is multifarious, and, on demur- 
rer thereto, should be dismissed, no discovery being 
prayed for, but discovery being expressly waived.— 
Farmer v. Rodgers, Ga., 14 8. E. Rep. 188. 


44. ESTOPPEL.—M sold a boiler to one W who gave his 
note for the purchase money, with M as surety,to a 
bank, M receiving the proceeds. Under the contract, 
the title of the boiler was to remain in M until the note 
should be paid. When it was due, the bank entered 
judgment thereon, and levied on and sold the boiler to 
Mas the property off W,M was the real owner of the 
judgment: Held that, in an action by purchasers of the 
boiler from W before the levy, M was estopped to deny 
thatthe boiler was the property of W.—Rapp u. Craw- 
Jord, Penn., 23 Atl. Rep. 319. 


45. ESTOPPEL—Declarations.—C stated to defendants 
that he had “given” certain land to one H, and recom- 
mended her as a proper person to be givin credit. De- 
fendants gave her credit, and, having recovered 
judgment on the debt, levied on the land, which, after 
such representation by C, had been conveyed back to 
him by H: MHeid, that C and his grantee with notice of 
the facts were estopped to set up as a consideration 
for the reconveyance that H owed C purchase money 
for the land, and reconveyed in satisfaction thereof.— 
Graham v. Thompson, Ark., 18 8. W. Rep. 58. 


46. EVIDENCE — Deposition.—A deposition asto the 
execution of a note by a person since deceased, taken 
for the purpose of proving up the claim before the 
executors, is not admissible in a suit subsequently 
brought against the executors upon the note, as, with 
respect to such suit, itis res inter alios.—Choate v. Huff, 
Tex., 18S. W. Rep. 87. 

47, EVIDENCE—Negligence—Carriers—Passengers.—In 
an action against a railroad company to recover inju- 
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ries caused by jumping from a train to avoid a threat- 
ened injury by collision from the rear, evidence of what 
other passengers said and did under the excitement of 
the moment is admissible, as showing the situation of 
plaintiff, and that he acted prudently in jumping from 
the train.—St. Louis, etc. R. Co. v. Murray, Ark., 188. W. 
Rep. 50. 

48. EXECUTION.—A return of nulla bona as to personal 
property made upon a fi. fa. issued from a justice’s 
court will serve to keep the judgment from becoming 
dormant if made by a constable of the county, though 
not of the district, in which the jadgment was rendered, 
and the defendant resides.— Bennett v. McConnell, Ga., 14 
S. E. Rep. 208. 

49, EXECUTION—Sale — Redemption. — A sale of real 
property under an execution is a conditional one. The 
purchaser requires a conditional equitable estate, 
which may become an absolute one by the lapse of 
time. The legal title remains in the judgment debtor, 
with a further right in him, and also his creditors hav- 
ing subsequent liens, to defeat the operation of a sale 
already made.— Wood v. Conrad, 8. Dak., 50 N. W. Rep. 
903. 

50. FEDERAL CouRTS—Jurisdiction—Infringement of 
Patent.—An officer of the United States, in charge of 
a government armory, may be sued in the circuit court 
for infringement of a patent, notwithstanding that all 
his acts in relation thereto have been performed under 
the orders of the government.—Head v. Porter, U.S. C. 
C. (Mass.), 48 Fed. Rep. 481. ‘ 

51. FRAUDULENT CONVEYANCE. — Where a married 
woman Claims real estate in opposition to the creditors 
of her husband, which has been conveyed to her either 
directly or indirectly from her husband, the burden of 
showing that it was paid for by her out of herseparate 
estate rests upon her, and, in the absence of such proof, 
it will be presumed that the purchase money was fur- 
nished by the husband.—Autchinson’sExr.v. Boltz, W. 
Va., 148. E. Rep. 267. 

52. FRAUDULENT CONVEYANCES — Confidential Rela- 
tions.—A conveyance by a debtor to his son-in-law, 
made pending suit against the former, by the creditor 
who now attacks such conveyance as fraudulent, is to 
be scanned closely, especially where the badges of 
fraud, inciuding an express stipulation that the debtor 
was to retain possession for a definite period after the 
execution of the conveyance, are numerous.—Gregory v. 
Gray, Ga., 14 8. E. Rep. 187. 

53. FRAUDULENT CONVEYANCE — Consideration. — A 
chattel mortgage, executed by a debtor upon all his 
personal property, of avalue greatly in excess of the 
debt secured, is fraudulent and void as to the unsecured 
creditors of the mortgagor.— Thompson v. Richardson 
Drug Co., Neb., 50 N. W. Rep. 948. | 

54. FRAUDULENT CONVEYANCE— Evidence.—In showing 
the fraud necessary to impeach a conveyance, the 
fraudulent intent of the parties may be shown by the 
circumstances attending the transaction. Circumstan 
tial evidence is not only sufficient, but is often the only 
evidence that can be adduced.— Bartlett v. Cleavenger, W. 
Va., 148. E. Rep. 273. 

55. FRAUDULENT CONVEYANCE—Knowledge of Grantee. 
—A transfer by an insolvent firm of its entire stock in 
trade to acreditor having knowledge of the insolvency, 
who gives a negotiable time note to cover the excess of 
the property over his debt, is void as to other creditors, 
under Rev. St. 1889, § 5170, invalidating sales; ‘made or 
contrived with the intent to hinder,-delay, or defraud 
creditors of their lawful actions.” The parties will be 
held to have iatended the natural effect of their act, 
which isto delay creditors.— Seger v. Thomas, Mo., 18 
S. W. Rep. 33. 

56. INJUNCTION—Accounting.—Plaintiff conveyed land, 
with a provision that no oi!- well should be drilled on it. 
This restriction was not to prevent the drainage of his 
remaining lands, but to preserve other land for resi- 
dence purposes. His grantee drilled a well: Held, 
plaintiff was entitled to an injunction, but not to an ac. 





counting for the oil already pumped.—Acheson’s Ez’rs v. 
Stevenson, Pa., 23 Atl. Rep. 331. 

57. INJUNCTION—Removal of School.—A resident and 
tax payer of a school sub-district, who lives only one- 
half mile from a legally located school house in said 
sub-district, and who has children of school age to send 
to school, and whose taxes will be materially increased 
by a removal of the schoo! house two and one half miles 
further from his residence,bas such an individual inter- 
estin the subject-matter, not common with all other resi- 
dents and tax payers of such sub district, as gives him 
the right to invoke a court of equity to restrain the il- 
legal acts of residents or of the township school board 
in such proposed removal.—Graves v. Jasper School Tp., 
8. Dak., 50 N. W. Rep. 904. 

58. INJUNCTION—Restraining Use of School House.— 
There was no abuse of discretion in denying the inter- 
locutory injunction prayed for.—Board of Education v. 
Mc Ree, Ga., 14 8. E. Rep. 200. 

59. INSURANCE.—When, by reason of a sa!e and con- 
veyance of the insured premises, without the consent 
of the insurer, a fire iasurance policy has become void 
as to a mortgagor owner and his successor in interest, 
but, by the terms of the instrument, is still in force as 
to the mortgagee, and initthe company has been ex- 
pressly authorized, in case of a loss,to pay the whole 
amount of the debt to the mortgagee, and take a trans- 
fer and assignment thereof, and of all securities held 
for its payment, the mortgagor or his successor have 
no beneficia! interest in the policy, and cannot compel 
an application on the debt of the amount due upon a 
loss.— Sterling Fire Inz. Co. v. Beffrey, Minn., 50 N. W. Rep. 
922. 


60. INSURANCE—Fires Set by Locomotives.—It was not 
contributory negligence per se for the assured to place 
the cotton on a platform constructed by defendant for 
the purpose of receiving freight, and there leave it with- 
out watch.—St. Louis, etc. R. Co. v. Fire Association, Ark., 
18S. W. Rep. 43. 

61. INSURANCE—Proofs of Loss — Waiver.—The usual 
stipulations that the insured shall furnish certain pre- 
liminary proofs of loss, when loss has been sustained, 
are conditions precedent to the insurer’s right to re- 
cover; but such conditions may be waived, or the in- 
surer be estopped from setting them up.—Peninsular 
Land Transp. ¢ Manuf’g Co. v. Franklin Ins. Co., W. Va., 
14 8. E. Rep. 237. 

62. INSURANCE COMPANIES — Dissolutiop.—Where an 
insurance company filed a petition for the appointment 
of a receiver, Whereupon the court made an order dis- 
solving the corporation, and appointing a receiver, so 
much of the order as dissolved the corporation must be 
reversed, the record not showing that the company re- 
quested to be dissolved.—IJn re Kittanning Ins. Co., Pa., 
23 Atl. Rep. 336. 

63. INTOXICATING LIQUORS- Civil Damages.—Plaintiff’s 
husband, while intoxicated, was furnished liquor by de- 
fendants. He became unable to walk home, and, falling 
into a gutter, became saturated with mud and water. 
He wastaken home, and soon afterwards was attacked 
with pneumonia, of which he died: Held, in an action 
for damages, thgt whether the attack of pneumonia 
was aresult of the exposure was a question for the 
jary.— Davis v. McKnight, Pa. , 23 Atl. Rep. 320. 

64. INTOXICATING LiIQUORS—Municipal Regulation.— 
Section 56 of the charter of the city of Ft. Worth, which 
provides that the common council of said city shall 
have power “to close drinking houses and all places or 
establishments where intoxicating or fermenting 
liquors are sold on Sunday,” does not vest in the city 
exclusive power by ordinance to regulate, control, and 
prohibit the traffic in liquor on Sunday within the cor- 
porate limits of the city, so as to supersede, within the 
city limits the operation of the State laws against such 
offense.— Ginnochio v. State, Tex., 18 8. W. Rep. 82. 

65. INTOXICATING LIQUORS—Social Club.—A social club 
that dispenses intoxicating liquors among its members 
and receives for each drink money with which to replen- 
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ish the supply, no profit being made, is not within Gen. 
St. ch. 55, § 1731, providing that “it shall be unlawful for 
any person or persons to sell such liquors without a 
license so to do.””"— State v. McMaster, 8.Car., 148. E. Rep. 
290. 

66. JUDGMENT—Administrator—Res Judicata —Settle- 
ments of accounts of administrator, and decree con- 
firming same, he not being a party, and no matter 
touching such accounts or his adniinistration appear- 
ing in the bill, will not, on the ground of res judicata, 
bar a bill brought to surcharge and falsify such account 
by those who were parties to the suit in which such 
settlement was made.—Bland v. Stewart, W. Va., 148. E. 
Rep. 215. ; 

67. JUDGMENT BY DEFAULT—Where the summons by 
which an action is commenced contains the notice un- 
der the second subdivision of section 4894, Comp. Laws, 
to-wit, that, if defendant fail to answer the complaint, 
the plaintiff will apply to the court for relief demanded 
in the complaint, and the complaint is not served with 
the summons, but is afterwards filed, and states only 
a cause of action in which the summons should have 
contained a notice under the first subdivision of said 
section 4894, to-wit, that upon defendant’s failure to 
answer plaintiff will take judgment against him fora 
definite sum, it will be conclusively presumed that de- 
fendant is prejudiced by the variance.—St. Paul Har- 
vester Co. v. Forbreg, 8. Dak., 50 N. W. Rep. 628, 


68. JUDGMENT BY DEFAULT—Affidavits of Merits.—Un- 
der the supplement tothe practice act approved May 
3, 1889, an affidavits of merits is required, when the dec- 
laration, with the proper notice indorsed, is served on 
the defendant personally at the time of serving the 
summons, as well as when the same is so served after 
the defendant is in court.—P. H. Laufman ¢ Co. v. Hope 
Manuf’g Co., N. J., 23 Atl. Rep. 305. 

69. JUDGMENT ON CONFESSION — Fraud.—In a suit 
brought upon a judgment rendered in another State 
upon the appearance and confession of an attorney 
under a warrant contained in the note sued on, the de- 
fendant may show that the judgment was fraudulent 
and void by reason of the fact that the warrant of the 
attorney had expired by previous payment of the note. 
— First Nat. Bank v. Cunninghmam, U.S.C. C. (Ky.), 48 
Fed. Rep. 510. 


70, JUSTICE’S RECORD — Proof of Venue.—It having 
been adjudged that suits against railway companies for 
injuries to cattle and other stock must be brought in 
the county where the injury was inflicted, the venue of 
such suits can be established in the circuit court on ap- 
peal from a justice’s judgment by proof aliunde the 
justice’s record; Mansf. Dig. § 4140, providing that 
on such appeals the cause shall be tried anew, 
“without any regard to any error, defect or other im- 
perfections in the proceedings of the justice.””— St. Louis, 
etc. R. Co. v. Lindsay, Ark., 18 8. W. Rep. 59. 

71. LEASE—Termination.—Undera lease for the pur- 
pose of operating for oil and gas, which provided 
that the lessee’s failure to complete a well within six 
months, or in default thereof, to pay a certain yearly 
rental, should render the lease “null and void,” and 
that all rights and claims should thereupon cease, 
“with like effect as if the agreement had never been 
made, the lessee cannot, by his default, relieve bim- 
self of a liability already incurred.— Ogden v. Hatey, Pa., 
23 Atl. Rep. 334. 

72. MANDAMUS TO RAILROAD COMPANY.— A mandamus 
to compel a railroad company to erect and maintain a 
station at a certain place, and stop its trains there for 
the accommodation of the public, founded upon an al- 
leged breach of public duty required of it by law, is 
properly brought in the name of the State at the 
relation of the prosecuting attorney of the county in 
which the place is located.— Northern Pac. R. Co. v. Ter- 
ritory of Washington, U.8. 8. C., 128. C. Rep. 283. 

73. MARRIAGE—Legitimacy.—W here plaintiff was born 
in 1862, her mother being aslave and her father a free 
colored man, which parents lived together as husband °* 





and wife from 1861 to 1864, when the mother died, and 
plaintiff was recognized by the father as his child, and 
by him reared to womanhood, she was entitled by 
inheritance to a share of her intestate father’s real es- 
estate. Francis v. Francis, 31 Grat. 283, followed. — 
Scott v. Raub, Va., 14 8. E. Rep. 178. 

74. MASTER AND SERVANT — Dangerous Appliances.— 
The law as between master and servant not only im- 
poses upon the employer the duty of using reasonable 
care in providing safe and proper machinery, but also 
reasonable care in placing the same under the control 
of a competent servant or employee charged with the 
duty of properly attending to the same, and seeing that 
itis properly used for the safety of employees, and, 
when not in use, is properly and safely secured.— Gates 
v. Chicago, M. § St. P. Ry. Co., 8. Dak., 50 N. W. Rep. 907. 

75. MASTER AND SERVANT — Defective Appliance. — 
An instruction that, if a locomotive engine is in defect- 
ive, dangerous condition, and the defendant company 
knew it, and by conduct, actions, or words lulls its 
engineer into a feeling of security, whereby he is killed 
the company is Hable, is erroneous, because it omits 
altogether the element of the engineer’s ignorance of 
the defective and dangerous condition of the locomo- 
tive.—McKelvy v. Chesapeake § O.-Ry. Co.,W. Va., 14 8. 
E. Rep. 261. 


76. MECHANICS’ LIENS.—A contract for the erection 
of a building provided that the contractor should “not 
sublet the work, or any part thereof, without consent 
in writing of the proprietors,” and that the latter 
should “not in any manner be answerable or account- 
able for any of the materials or other things used and 
employed in finishing and completing the work:” Held, 
that subcontractors were not entitled to mechanics’ 
liens, since P. L. 696, subjects buildings to the same 
only for the payment of all debts “contracted” for 
work done or material furnished, etc.— Tebay v. Kirk- 
patrick ¢ Co., Pa., 23 Atl. Rep. 318. 


77. MECHANIC’s LIEN.— Held upon the facts that ap- 
pellants had not waived or discharged their right to a 
lien.— St. Paul Labor Exchange Co. v. Eden, Minn.,50 N. W. 
Rep. 921. 


78. MECHANIC’S LIEN— Subcontractor’s Lien. —A ma- 
terial-man who furnished lumber for the erection of a 
building is not prevented from filing a lien therefor by 
the fact that the contractor, subsequent to his contract, 
and before such Jumber was furnished, had released 
his right to file a lien.— Willey v. Topping, Pa., 23 Atl. 
Rep. 335. 

79. MINING LEASES.—Under a’ mining lease, where- 
by the lessor agrees to commence testing the 
land withfn three years, and to pay the lessor 
“one tenth of the net profits of whatever may be dis- 
covered and worked in and upon said lands deemed ad- 
visable to be tested and worked” by the lessee, the 
latter cannot maintain ejectment unless he haz had 
possession.—Petroleum Co. v. Coal, Coke ¢ Manuf’g Co., 
Tenn., 18S. W. Rep. 65. 4 

80. MUNICIPAL CORPORATIONS — Annexation.— In an 
action to annex certain territory to a village it must 
appear from the facts stated in the petition that some 
portion of the territory sought to be annexed will be 
benefited from the annexation, or that justice and 
equity require its annexation; and the particular facts 
showing such benefits or the justice and equity of the 
relief sought muet be alleged. — Villageof Hartington v. 
Luge, Neb., 50 N. W. Rep. 957. 

81. MUNICIPAL CORPORATIONS— Increase of Indebted- 
ness.— A city, indebted up to the limit fixed by the 
constitution, cannot increase its indebtedness beyond 
the constitutional limit by contracting for an electric 
apparatus and plant; and, such indebtedness being 
forbidden, the contract out of which it arises, although 
executory, is also forbidden.— Spilman v. City of Parkers- 
burg, W. Va., 148. E. Rep. 279. 

82. MUNICIPAL’CORPORATION—N ulsances—Stallions.— 
A city ordinance declaring it a misdemeanor punish- 
able by fine to keep stallions, etc., within the city 
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limits for service, is invalid, such keeping not being a 
nuisance per se, and its prohibition, therefore, not 
being authorized either by Rev. St. arts. 403, 408, em- 
powering cities to abate nuisances, or by article 383, 
empowering cities to “regulate” occupations and 
callings.—Ez parte Robinson, Tex., 118. W. Rep. 1057. 

83. NAVIGABLE WATERS—Powers of City—Dock- Line. 
—A city cannot by ordinance, under authority of the 
legislature, fix an arbitrary dock-line in a navigable 
river, in the bed of which the riparian owners have ab- 
solute property, subject only to the public right of 
navigation without notice to such owners.— City of 
Grand Rapids v. Powers, Mich., 50 N. W. Rep. 661. 

84. NEGLIGENCE. — While the train was proceeding 
from one station to another, plaintiff who was at the 
time sitting on the cross-beam in front of the engine, 
with his legs hanging over the cow-catcher, was in- 
jured by the collision of the pilot with a rail of a 
bisecting road. But for his position on the pilot he 
would not have been injured: Held, that he was guilty 
of contributory negligence. — Warden v. Louisville ¢ N. 
R. Co., Ala., 10 South. Rep. 276. 

8. NEGLIGENCE— Contractors. — Held upon the facts 
that the railroad company was not liable, the ac- 
cident having been occasioned by the negligence of the 
contractor’s servant. — Bibb’s Adm’r v. Norfolk ¢ W. R. 
Co., Va., 148. E. Rep. 163. 

86. NEGLIGENCE— Dangerous Premises.— A county is 
not liable for injuries caused by its neglect to provide 
arailing around a veranda onthe second floor of the 
court house where no liability is imposed by statute.— 
Shepard v. Pulaski County, Ky., 18 8. W. Rep. 15. 

87. NEGOTIABLE INSTRUMENT— Payment.—Where the 
creditor, at the time of taking a joint promissory 
note, said to one ofthe makers that he would take in 
payment thereof a tract of land belonging to another 
one of the makers, the meaning was that he would 
take the land if it was offered to to him; and, unless it 
be so offered, the agreement will be no discharge of 
the note asto any of the makers.— Chamblee v. Davie, 
Ga., 148. E. Rep. 195, 


88. PARTNERSHIP—Mortgages Executed by—Validity. 
—A limited partnership, organized under Act June 2, 
1874, which bas apparently complied with the pro- 
visions of the act by filing its articles of association, 
schedules, etc., becomes a quasi corporation de facto, 
and a mortgage executed by the chairman and secre- 
tary, with the partnership seal, as provided by the act, 
is valid.—Briar Hill Coal ¢ Iron Co. v. Atlas Works, Pa., 
23 Atl. Rep. 326. 

89. PENSIONS—Title in Wife’s Name.—Land purchased 
by a wife with pension money furnished by her hus- 
band may be subjected to the paymentof his debts.— 
Coakley v. Underwood, Ky., 18 8. W. Rep. 7. 

90. PLEADING—Answer.—An answer denying “knowl- 
edge or information sufficient to form a belief” of 
several matters alleged in a paragraph of the com- 
plaint forms a good issue, upon which the plaintiff 
holds the affirmative, and comes within one ofthe al- 
ternatives allowed by section 4914 ofthe code.—Cumins 
v. Lawrence County, 8. Dak., 50 N. W. Rep. 900. 

91. PLEADING—Complaint. — In determining the suffi- 
ciency of the complaint the averments therein can 
alone be considered. A complaint which does not 
state a cause of action by its averments, without 
reference to exhibits,is bad upon demurrer.—C. Ault- 
man & Co. v. Siglinger, 8. Dak., 50 N. W. Rep. 911. 

92. PLEADING—Replication. — The practice of filing a 
special replication to an answer is obsolete, except in 
such cases as are provided for in sections 36 and 57 of 
chapter 125 of the Code, where new matter is alleged 
in an answer constituting a claim for affirmative re- 
* Hef. In cases where no such new matter is alleged in 
the answer, the practice is to file an amended bill.— 
Elliott v. Trahern, W. Va., 14 8. E. Rep. 223. 

93. PowERS—Execution.—An act done in execution of 
a power of appointment must conform thereto. A will 
made in execution of a power to appoint by will which 





appoints the whole subject to one person entitled under 
the power, omitting cthers equally entitled, is void as 
an act of appointment.— Thrasher v. Ballard, W. Va., 14 
8. E. Rep. 2382. 

94. PRINCIPAL AND AGENT — Investment of Funds.— 
Where one received money from another for invest- 
ment, in the absence of proof of a breach of the contract, 
the former’s estate was not liable forthe loss of the 
investment, there being no guaranty as to the security. 
— Kennedy v. McCain, Penn., 23 Atl. Rep. 822. 

95. PRINCIPAL AND SURETY—Clerk of Court—Fraudu- 
lent Accounting.—Where a clerk of the court, becoming 
financially embarrassed, procrres checks without con- 
sideration, and files them several times as part of his 
financial reports, and then returns them to the drawers 
without consideration, the latter, having had knowledge 
of the clerk’s purpose, are liable on his default for the 
amount of the checks.—Longmire v. Fain, Tenn., 18 8. W. 
Rep. 70. 


96. PROHIBITION—Administrator’s Bond.—The circuit 
court and the probate court of the city of St. Louis 
have concurrent jurisdiction of an action for breach of 
an administrator’s bond; therefore, where proceedings 
against an administrator, involving his liability on such 
bond, are pending in the probate court, a writ of prohi- 
bition will not lie to prevent the circuit court from 
taking jurisdiction of an action on the bond against the 
sureties therein.—Statev. Withrow, Mo., 18S. W. Rep. 41 


97. PUBLIC LANDS—Grants to States.—Section l of Act 
Cong. July 23, 1866, to quiet land titles in California (14 
St. 218, ch. 219), which declares that where selections of 
any portion ofthe public domain have been made by 
the State in part satisfaction ofa grant of congress, 
and the State has disposed ofthe sameto purchasers 
in good faith under its laws, the lands so selected are 
confirmed to the State; as modified by section 2, which 
declares that, when the selections have been made of 
lands surveyed by authority of the United States, it 
shall be the duty of the State authorities, when it has 
not already been done, to notify the register of the 
United States local land-office of such selections, and 
that this notice shall be regarded as the date of the 
State’s selection,—only confirms titie to lands which 
were selected from lands previously surveyed by au- 
thority ofthe United States, and of which selection 
notification has been, or should thereafter be, given to 
the register of the local land office.—McNeev. Donahue, 
U. 8. 8. C.,12 8. C. Rep. 211. : 


98. RAILROAD COMPANIES—Accident at Private Cross- 
ing—Imputed Negligence — Signals.—Persons lawfully 
using a private crossing in the vicinity of a public 
crossing are entitled to the benefit of signals which they 
know it is the duty and custom ofthe railroad to give 
at the public crossing; and, for failure to give such 
signals, negligence as to such persons will be imputed 
to the railroad company.—Cahill v. Cincinnati, N. O. ¢ T. 
P. Ry. Co., Ky., 188. W. Rep. 2. 

99. RAILROAD COMPANIES—Release of Right of Way.— 
A releage toa railroad company ofa right of way, in 
which the company is discharged also from all damages 
incurred, or to be incurred, by the location, construc- 
tion, or operation of the road, does not cover injuries 
resulting from the negligence of the eompany in con- 
structing or operating the road.—McMinn v. Pittsburg, 
M. ¢ Y. R. Co., Penn., 28 Atl. Rep. 325.. 

100. RAILROAD COMPANIES — Torts of Servants.—To 
charge a railroad company for the willful wrong of an 
employee in forcing a boy from a freight train while in 
motion, whereby he is injured, it must appear that the 
act wasinthe course ofthe employee’s business, and 
within the scope of his authority; the boy being a 
trespasser, not a passenger.— Bess v. Chesapeake ¢. O. 
Ry. Co., W. Va., 148. E. Rep. 234. 

101. Res JUDICATA.—A judgment in ejectment show- 
ing no more than that plaintiff failed to establish a 
possessory right at law to the land is nota bar to a 
subsequent action in which equitable rights are asserted 
to the land.—Dawson v. Parkam, Ark., 188. W. Rep. 48: 
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102. SALES—When Title Passes.—A person agreed to 
“sell” the entire crop of hops growing upon his farm. 
The contract stipulated that he should complete the 
cultivation of the said hops, and bale and deliver them, 
the hops to be of strictly choice quality. The buyer 
was to pay a certain sum upon execution of the con- 
tract, make certain advances asthe cultivation pro 
gressed, and pay the balance upon acceptance and 
delivery. The seller was to keep the hops insured for 
the buyer’s benefit in an amount equal to the advances: 
Held, that title did not pass to the buyer upon the exe- 
cution of the contract, but only upon acceptance and 
payment of the entire price.— Meeker v. Johnson, Wash., 
28 Pac. Rep. 542. 


103. SCHOOLS—Establishment.—Under Act May 8, 1854, 
§ 2, requiring school directors to establish a sufficient 
number of schools in their respective districts for all 
minors of certain ages who “‘may apply for admission 
and instruction, eitherin person or by parent, guardian, 
or next friend,’ the directors cannot be compelled to 
furnish additional schools for children who might at- 
tend, where it appears that no person ofthe proper 
age hasever applied for admission to the school al- 
ready provided, who has not been promptly cared for. 
—Nicklas v. Kaltenbaugh, Penn., 23 Atl. Rep. 316. 


104. SPECIFIC PERFORMANCE—Indemnity.—Where the 
parties to a parol contract enter into a writing, such as 
abond executed bythe onetothe other, based upon 
the terms of the contract, the writing will be taken as 
conforming to their real agreement; and, where no 
fraud or mistake is alleged, and there is no application 
to reform the writing, it will be enforced in an action 
founded upon it, according to the intention of the par- 
ties as therein expressed.—Gray v. Phillips, Ga., 14 8. E. 
Rep. 206. 


105. TAXATION — Interstate Commerce.—Act Mo. May 
16, 1889, which imposes on companies carrying goods 
“by express, on contract with any railroad or steam- 
boat company,” ataxon their “receipts for business 
done within this State,” is not an interference with 
interstate commerce. Said act does not deprive the 
express companies of the equal protection of the laws, 
nor constitute inequality of taxation, since the State 
has a right to tax different kinds of property in differ- 
ent ways.—Pacific Exp. Co. v. Seibert, U. 8.8. C.,12 8. C. 
Rep. 250. 


1%. TAXATION—Municipal Bonds. — Municipal bonds 
issued by authority of legislative acts Iprior to the 
adoption of the constitutional amendment on the sub- 
ject of taxation, and which were, by said acts, ‘ex- 
pressly declared to be exempt from all.taxation, are, 
bylaw, non-taxable. The provisions in such acts for 
the exemption of such bonds were repealed by the 
constitutional amendment, and bonds Issued after its 
adoption are taxable. — Merchants’ Ins. Co. v. City of 
Newark, N. J., 23 Atl. Rep. 305. 


107. TAX-TITLE — Validity. — Defendant in ejectment 
claimed title under a tax deed based on two judgments 
for taxes against the owner of the property and others: 
Held, process in each case having been served on the 
owner, that a judgment in one of the cases was not in- 
validated because process was not served on another 
defendant therein. — Boyd v. Ellis, Mo., 188. W. Rep. 29. 


108. TELEGRAPH COMPANY — Mistake — Contributory 
Negligence.—Where a message is received which reads 
as ifsent from South Carolina, instead of from Staten 
Island, and plaintiff, though in expection of a message 
from the latter place, without making inquiry of any 
of defendant’s agents, goes to South Carolina, he is not 
guilty of contributory negligence. — Tobin v. Western 
Union Tel. Co., Pa., 23 Alt. Rep. 324. 


109. TRADE-MARKS — Infringement — Injunction. — A 
fruit-dealer cannot enjoin the use of a fruit label which 
resembles his own in the color and arrangement of the 
fruit, where there is no similarity in those parts whicn 
might be |claimed asa trade-mark; one is called the 
“Keystone Brand,” the other the “Diamond Brand;” 





the name of each dealer appears on his label in large 
letters of different colors; and the evidence shows 
that no one has been deceived by the similarity, though 
both labels have been in use for some time in the same 
locality.— Heinz v Lutz, Pa., 23 Atl. Rep. 314. 

110. TROVER AND CONVERSION -- Demand.—Where an 
indorser of a promissory notes, to whom they are 
loaned by the holder to be used as acollateral security, 
sells them and converts the proceeds to his own use, 
no demand by the holder for their return is necessary 
before bringing an action for their conversion.—Knip- 
per v. Blumenthal, Mo., 18 8. W. Rep. 23. 

111. TRUSTS—Declaration. — While the owner of real 
estate can specifically appropriate rents and profits to 
a named purpose, or create atrust in them separate 
and apart from the title to the real estate, yet where 
the manifest object is security, and the title is conveyed, 
the mere direction to appropriate the rents and profits 
to the payment of the debt will not relieve the realty 
from the burden of the lien, or limit the latter solely 
to rents and profits.—Gisbornv. Charter Oak Life Ins. Co., 
U.S. 8. C., 128. C. Rep. 277. 

112. UNITED STATES SUPREME CoURT — Jurisdiction— 
Federal Question. — Certain lands originally granted 
to the Northern Pacific Railroad, having passed 
into the hands of private persons, were sold 
for taxes, although the company had never 
paid the expenses of the government survey as 
required by Act Cong. 1870. The purchaser at the tax- 
sale sued to recover the purchase money on the ground 
that the lands were not subject to taxation, because 
the fee was still in the United States. The State su- 
preme court sustained this view, but held that the rule 
of caveat emptor applied, and that the money was there- 
fore not recoverable: Held, that the cause was not 
reviewable in the United States Supreme Court, since 
the ruling that the lands were not taxable was in favor 
of the federal statute, and the question as to the right 
to recover money paid at a void tax-sale was purely 
one of local law.— Tyler v. Cass County, U. 8.8. C.,12 8. C. 
Rep. 225. 

113. UNITED STATES SUPREME CoURT— Jurisdiction.— 
In a proceeding against a railroad company to enforce 
the payment of delinquent taxes, the company set up 
the defense that the property taxed, consisting of cer- 
tain public lands acquired from the State, was exempt 
from taxation under the company’s charter. The su- 
preme court of the State affirmed a judgment against 
the company, placing its decision on the ground that 
the exemption claimed did not extend to the par- 
ticular lands in question: Held,that there was no im- 
pairment df the obligation of the State’s contract of 
exemption in the charter, by any subsequent law of 
the State, which would give jurisdiction of the case to 
the Supreme Court ofthe United States.— St. Paul, M. 
& M. Ry. Co.v. Todd County, U. 8. 8. C., 128. C. Rep. 281. 


114. Usury.—Construing together all the provisions 
of the act of February 24, 1875, on the subjectof interest, 
a parol contract made in 1877 for interest at the rate of 
12 per cent. per annum (the maximum allowed by the 
act), though not enforceable as to the excess above 7 
per cent., has not usurious so as to taint an absolute 
deed conveying land as security for the loan, and ren- 
der the same void.— vans v. Dial, Ga., 14 8. E. Rep. 190. 

115. VENDOR AND VENDEE—Option.— Where a written 
proposal forthe sale of land, sometimes called an 
“option,” is dependent merely on acceptance within a 
fixed time, upon such acceptance and notice of it to the 
proposer within the time an executory contract is thus 
formed, with mutual obligations onthe parties, as in 
other contracts.— Watson v. Coast, W. Va., 148. E. Rep. 
240. 


116. WATER-RIGHTS — Prescription. — Where, by a 
channel, water from a spring on defendant’s land’ 
came upon plaintiff’s land, and was used by him for 
more than 22 years in a spring house and water trough, 
plaintiff acquired a prescriptive right to all the water 
not required by defendant in its original channel.—Hop- 
perjv. A Hopper }Pa., 23!Atl. Rep. 321. 





